The court is not so sure about the law - national judges and EU law 
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This summary report presents the proceedings and the main findings of the research project “National Judges and European Law” in short. These findings help us understand how national judges look upon their role as decentralised judges of the European Union, how they acquire their knowledge of European Union law, whether they apply European rules on a daily basis and what their experiences with European Union law are. The findings will also help us formulate recommendations for policy makers who want to improve the application of EU law by national courts.
Introduction

European law has an increasing influence on all fields of national law. Several methods have been developed to ensure that European law is applied by national judges, such as the principle that national laws should be interpreted in conformity with European rules, the principle that European law must in some cases be applied ex officio and the possibility for national judges to request a preliminary ruling.

Evidently, this development has not gone unnoticed by the national judiciaries of the member states, which have, for example, adapted their training programmes and/or introduced coordinators of European law in national courts.

The academic literature offers theoretical and/or normative legal considerations concerning the application of European law by national judges.
 However, the way in which the application of European law works in practice and the way in which national judges perceive European law are two different questions.
 This has led the researchers involved in this project to study the experiences of national judges with European law, the way in which national judges are informed about developments in European law and the way in which they look upon the influence of European law in traditionally national areas of law, such as private law. To answer these questions – which regularly arise in courses concerning national private law and European law – this project used research methods from the social sciences, such as a surveys and complementary in-depth interviews. 
Research questions

The main question how national judges look upon their role as decentralised European Union judges – a role set aside for them by the European Union – and how they fulfil this role in practice can be split up into three sub-questions. These sub-questions investigate the experiences, knowledge and opinions of national judges concerning European law.

First, we wanted to know more about the experiences of national judges with European law. What problems do they face in applying European Union law? Although judges use national procedural law in cases in which European law plays a role, the European Court of Justice (ECJ) has formulated rules for such cases, such as the Rewe-Comet rule,
 which obliges national judges to always take the European dimension of a case into account. Do national judges regard these rules, as well as their duty to interpret national law in conformity with European rules and to apply European law ex officio in some cases, as being sufficiently clear? Moreover, national judges occasionally need to interpret European rules. Does European law offer sufficient assistance to national judges in such cases? How do national judges evaluate the possibility of requesting a preliminary ruling from the ECJ in this respect? In short, are the rules concerning the application of European law useful and convenient in the eyes of national judges?

The second sub-question concerns the knowledge that national judges have of European Union law. The application of European law as required by the ECJ assumes that national judges possess the knowledge needed for this application. We did not ask about the precise knowledge that national judges have of European law but instead focused on the acquisition of this knowledge in practice. How do judges themselves evaluate their knowledge concerning European law? Do judges feel that they have sufficient time to acquire a better understanding of European rules? What kind of solutions do judges come up with to deal with possible gaps in their knowledge of European law? Where do judges acquire their knowledge of European law?

Third, we examined the opinions of national judges concerning the influence of European law and their own role as decentralised Union judges. Do they believe that they fulfil an important role in the European legal order? What are their views on European integration in general? How do they look upon the legal order of the European Union? Moreover, how are their conceptions connected to their experiences and knowledge of European law?

Which judges?

The research project focused on judges of lower civil courts in the Netherlands and the German federal state of North Rhine-Westphalia (NRW).

The decision to focus on judges of lower courts was made for three reasons. First, they are the largest group of judges. Second, they have a considerable amount of discretion in terms of how to solve cases. Third, they deal with a great variety of cases in which European law occasionally plays a role. Specialised tribunals, such as the Dutch Trade and Industry Appeals Tribunal,
 were not part of the research, because these tribunals deal with issues of European law more often than other courts. For this reason, they experience different problems. Higher courts were excluded from the research for the same reason. In order to make this research project feasible, a further restriction was necessary. The choice to focus the research on civil matters is based on the increase in private law rules at European level and the familiarity of the researchers with civil law.

A comparison between Dutch and German judges makes it possible to consider the extent to which experiences with European law are stipulated by the specific characteristics of a national legal system. As the researchers are familiar with both the Dutch and the German legal order, they have chosen to compare the situation in the Netherlands to the situation in North Rhine-Westphalia. In addition, the German federal state of North Rhine-Westphalia has approximately as many inhabitants as the Netherlands and has frequently been the subject of comparative research.

Data collection
Before drafting the survey we had two expert meetings, one with Dutch and one with German judges, to discuss possible survey questions and to get a better understanding of the problems judges encounter with EU law. The points of discussion included: What problems concerning European law do judges encounter in their everyday practice? Are the questions that have thus far been formulated for the survey clear enough? Are any questions that the judges consider to be important missing? The insights gained from this discussion were used to improve the survey. After securing the official support of the Raad voor de Rechtspraak and the Ministry of Justice in NRW the online survey was send to the courts. In total around 300 judges participated. The results of this survey are complemented by information collected from in-depth interviews with ten judges from each state. This makes it possible to connect the results of the survey with concrete examples from the everyday work of judges. 
Results from the survey and the narratives

In this section some of the findings from the survey and the narratives will be presented. 

The court is not so sure about the law
First, we found out that judges indeed feel less well informed about EU law as compared to national law with basically no difference between German and Dutch judges (chart 1). Both groups also view their knowledge as rather meagre (chart 2). The narratives confirm this finding (box 1).
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Chart 1: In general, I am well informed about developments in national law/European law.
n=292

Chart 2: How do you evaluate your knowledge of European law?
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Box 1
German Judge 1, a labour law judge with some experience in EU law, for example, thinks he knows the German law better than EU law: “Of course I do not know all the rules [of national law] but would have no problems finding information about a problem. This would be more trouble in European law. The distance is much bigger.” After all “EU law is one important legal basis, but only one of many.” And Dutch Judge 1 thinks that judges have the feeling that they do not have enough knowledge of European law. This he finds weird because according to him in the end you just have to know if there is a European background in a case in which European law has not been implemented correctly: “But in your daily practice you do not have to know what is exactly written in a Directive.” Dutch Judge 3 tells a similar story. He would like to have more information on European law but is rather vague about how this could be achieved; he rather formulates a goal that should be reached: “That it becomes more familiar, that you get a more complete picture; that it feels more your own. I gave up the illusion that you can know all the Directives. It is important that you know the system, the main Directives.”

Nevertheless, there are also some interviewees who consider their knowledge of EU law to be rather good. However, even these judges doubt their knowledge. Dutch Judge 2 answers to the question if he is well informed about EU law: “Yes and no. I have access to the sources. I try to take notice. But European law has such a gigantic magnitude – as a Dutch judge you already have the feeling that you only really know a small part of Dutch law; this is even more so with European law. This is one side and the other side, by looking at the headings – what kind of document is this, what kind of decision? – and the realisation ‘This is important for my daily practice’, I have the idea that I am informed about the general line.” 

It also seems to depend on the field of law judges work in. German Judge 5, a German labour law judge, for example, says: “You have to know European law in our area of law [labour law]”. 

Second, when asked more specifically about certain rules and procedures found in EU law the feeling of not knowing is also widely spread. The rule of ex officio application is a good example of this perceived lack of knowledge (chart 3, box 2).
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Chart 3: It is totally unclear to me when I must apply European law ex officio.
n=292
Box 2
Although as many German as Dutch judges find it unclear when they have to apply EU law ex officio, only the Dutch interviewees explicitly refer to problems they have with the ex officio application. Asked if he ever applied European law on his own motion Dutch Judge 1 says that “the situation that I had to apply European law ex officio because it was a rule of public policy never occurred. In reality parties would point to these issues. And anyways, these issues would be in the papers way before the trial starts so it would not come as a surprise.” Dutch Judge 5 is more sceptical about the willingness to apply EU law ex officio: “We do not feel morally bound to apply ex officio. The judge does not know that EU law plays a role, if he knows he might not apply it because it becomes too complicated. A European rule that contradicts a Dutch rule, we are not that inclined to apply.”
Another important mechanism in the European legal order is the principle of harmonious interpretation. Almost 60% say they know how to interpret national law in harmony with directives while only 15% say they do not know how to do this (chart 4, box 3). The rest was not so sure about their knowledge of harmonious interpretation. 
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Chart 4 I know how to interpret national law in harmony with EU directives.
n=292

Despite the fact, that a majority of judges says that they know how to interpret national law in harmony with EU directives, a big share of judges does not know what the ECJ expects of them concerning harmonious interpretation. 37% of the all the judges say they do not know what the ECJ expects of them, while only 23% say they do know and 41% answer that it was only partly clear to them. Of those judges who said they knew what the ECJ expects 43% said they could live up to these expectations and 58% say that they could only partly fulfil these obligations. No judge said that these demands were completely unrealistic. 
Box 3

Dutch Judge 3 is aware of his duty of harmonious interpretation but at the same time points to the difficulty to identify issues of EU law: “Otherwise it is mainly competency issues and sometimes – but that does not happen often – you have rules in Dutch law which implement European law. Actually, you have to give harmonious interpretation. But most of the time there is no dispute about this; it is clear.” However, he says that it is not clear when a law is based on European law: “If you do not know [that a national law is based on a directive] you cannot do it [interpret the national law in harmony with the directive].” 
However, there are also differences between the two groups concerning how they perceive their knowledge. First, when asked if they know how to request a preliminary ruling 16% of the German judges say they would know while 67% say they would not know. The percentage of Dutch judges saying that they know how to request a preliminary ruling is twice as high (chart 5). Second, while 42% of the German judges say they would not know what to do with a preliminary ruling, we only have 15% of the Dutch judges saying they would not know what to do with a preliminary ruling (chart 5).
Chart 5 It is clear to me how I must ask a preliminary question.
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Chart 5 It is unclear to me what I must do with an answer to a preliminary question.
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13% of the Dutch judges have requested a preliminary ruling while of the German judges only 5% have requested a preliminary ruling at least once in their career. The preliminary ruling procedure is considered to be useful by 64% of the Dutch judges but only by 31% of the German judges. Box 4 summarises some of the experience judges have with this procedure. 

Box 4
The preliminary ruling procedure can influence the course of a trial even if judges do not actually request a preliminary ruling. German Judge 3 describes this mechanism in the following words: “We once told parties that we would stop a case in order to wait for an answer to a preliminary question. Shortly after, the parties reached an agreement.” However, he says he never requested a preliminary ruling because his court is not a court of last instance. 
German Judge 5 thought that in a preliminary ruling that he had requested the ECJ did not understand the German law correctly. When asked why this did not discourage him from asking another preliminary ruling a few years later, he says that “if you think jurisprudence from a higher court is wrong you cannot apply it; you are not allowed to as a judge. To avoid that your judgment is overturned by the higher court going to the ECJ is an option. If you are convinced something is wrong you have no choice.” 
Dutch Judge 5 who had worked as court auditor at a specialised court which had a lot to do with EU law and which requested a number of preliminary rulings at the time he was working there says that “asking questions is difficult, you have to learn that.” However, in his function as judge he did not ask a preliminary question: “If it is not necessary we don’t ask. It slows down the procedure. I think that first there has to be a very serious discussion coming from the parties which I cannot solve before I would ask a preliminary question.” 

How do judges gather information?

Dutch and the German judges differ in how they inform themselves about European law. For example, about half of the Dutch judges who had a case dealing with European law in the last 12 months prior to filling in the survey consulted somebody else on the matter while only a third of the German judges did consult somebody else. Dutch judges also receive their information on EU law in external courses (37%) and/or internal courses (28%) and 19% name meetings of their sector as source of information. Internal meetings are only a source of information for 2% of the German judges and only a few German judges receive information on European law in internal courses (1%) and/or external courses (4%). A much higher percentage of the Dutch judges say they consult legal textbooks, ECJ judgments and/or secondary law. In general, this means that Dutch judges consult more sources when they have to deal with European law than the German judges. However, the share of German judges using online databases is slightly higher (chart 6, box 5). 

Chart 6 Which of the following sources do you use when you are looking for information on European law?
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Box 5

German Judge 1, for example considers the judgments of the ECJ as the most important source of EU law in his field: “It is always about the judgments.” And German Judge 5 confirms this: “Judgments are our prime source. We have to know what the ECJ says, what our highest court says.” Both judges are labour court judges. 
Dutch Judge 1 thinks that more courses would help judges to be better informed about EU law but the bigger problem is that the data bases on European law are not very accessible. They are not clear enough and searching is very difficult. He elaborates with an example: there are standard European forms for cases of non-appearance and one day the site was down. It was very difficult to find out what was going on also because the hotline was not working. These small things would amplify the feeling people have that European law is difficult. Asked about the difference between this problem and problems with Dutch law he says that you are more easily confused when European law in concerned.
Dutch Judge 4 points to the practice that judges of his court form working groups on certain legal issues. To deal with the vast amount of literature, group members are assigned a part of the literature to report on. His group of six judges and four secretaries meets every 6 weeks and they produce reading files with the newest developments including developments in European law. However, he stresses that European law only plays a small part in these files. In addition, there are weekly discussions on new case law, including European law. There is supposed to be a knowledge group on European law at his court, but he has not really heard anything from this group.
We see a remarkable difference between Dutch and German judges concerning the attendance of courses. Only 33% of the Dutch judges have not followed any courses on European law in the last 12 months compared to 79% of the German judges who have not followed a course in European law in the last 12 months. However, the time invested by those who have followed courses is comparable: most have spent 1-10 hours on them (chart 7, box 6).

Chart 7 How many hours (including preparation) did you spend on courses in European law during the past 12 months?
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Box 6

The finding that German judges follow less courses on EU than their Dutch colleagues is corroborated in the narratives. German Judge 2 is an extreme example: “It is too far and not enough places. ERA does not exist for us. It only happens in the heads of politicians. We get the programme; we would get special vacation but would have to pay travel, hotel and the course ourselves. You could get rid of it immediately. ERA is completely uninteresting. DRA is better because you get it financed. It is a nice area. When I was younger I went there, today I do not want to leave my dog alone. I see no reason to go.” German Judge 4, who has not followed any courses, does not share this view as far as financing and places are concerned but criticises the content of the offered courses: “Last year there were a lot of places and money. But it is about basic knowledge. […] There is much to do. It has to go further than just general courses about theory but more about practice.” German Judge 3 is a little less critical. Only a few weeks before the interview he visited a three day long course at the ERA on the Lisbon treaty which he found too easy. “I followed this course because I find this a very interesting thing.” He also mentions that there are in-house courses but not so much on European law.
A high percentage of judges from both groups feel the need for more information on EU law (chart 8). 

Chart 8 Do you feel the need for more information on European law?
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Nevertheless, they are divided concerning the amount of courses available. A higher percentage of Dutch judges (39%) than German judges (20%) think there are enough courses on European law, while 21% of the Dutch judges think there are not enough compared to 39% of the German judges who think that there are not enough courses on EU law. In both groups we find that around 40% of the judges do not care. 61% of the Dutch judges and 36% of the German judges think courses in European law should be obligatory for judges. Around half of the Dutch judges have followed their last course at the SSR. More than half of these Dutch judges (56%) consider the courses they followed to be of good or very good quality and 31% considers them to be of average quality. For German judges the most common place to follow a course was the Deutsche Richterakademie. German judges are a little more sceptical about the quality of these courses. A majority evaluated these courses as average or good. 

How many cases are we talking about?

We asked the judges how often they had to apply European law in the 12 months prior to the survey (chart 9).
Chart 9 As an estimate, in how many cases of the cases that you decided during the past 12 months, did European law play a role?
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Membership and institutions

There is basically no difference between the results of the Dutch and German survey concerning opinions about membership and the EU in general. 96% of all the judges say that it is a good thing that their state is a member of the EU and 87% have a positive view of the EU. However, when asked about if they trusted specific political institutions, the Dutch and German answers differ greatly.
When asked about how much they trusted European institutions almost all Dutch judges trusted the ECJ (92%)
 followed by the European Commission (44%), the Council of Ministers (33%) and the European Parliament (19%). Judges trusting the EP are considerably fewer than those trusting the Dutch parliament (42%) and trust in the Hoge Raad der Nederlanden is spread wider than in any other institution asked about (97%). Although the ECJ is the most trusted of the European institutions among German judges as well, the share of German judges saying that they trust the ECJ is much lower (68%) than among the Dutch judges.
 The ECJ is followed by the EP with 35%, the Commission with 30% and the Council with 15% of the German judges saying they trust these institutions. Thus, the share of German judges trusting the Commission and the Council is much lower than among the Dutch judges. On the other hand, the EP scores much better among German judges than among Dutch judges. Nevertheless, the German judges are not that much different from the Dutch judges when we also look at the share of judges trusting their national parliament. A considerably higher share in both surveys said they trusted their national parliaments (53% of the German and 42% of the Dutch judges) than said they trusted the EP. And like in the Netherlands the highest court, the German constitutional court, is trusted by most German judges (90%) (chart 10).
Chart 10 Can you indicate to what extent you have confidence in the following institutions?

Percentages of judges trusting these institutions
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Conclusions

· Judges feel badly informed about EU law

· Almost all judges look up information on European law in one way or the other

· Two third of the Dutch judges have followed a course on EU law in the last 12 months, only 20% of the German judges have done so 

· Most judges have to deal with EU law only sporadically

· Judges find application of EU law difficult 

· Judges consider EU law to be unclear

· Judges experience the application of EU law as time consuming
· Judges are in favour of EU membership and have a positive view of the EU

· Judges trust the ECJ

· German judges are more critical about other institutions than their Dutch colleagues, except parliaments

· Most judges accept a hierarchy of norms in which EU law stands above national law

· Judges do not consider the much discussed democratic deficit as an obstacle for the application of EU law  

· Judges are willing to apply EU law

· However, despite the fact that a majority of Dutch judges followed a course in EU law lately most think their knowledge in EU law is weak

· They have need for more information

· However, as Dutch judges consider the courses offered to be of high quality and numerous enough, different courses or more courses does not seem to be the solution

Solutions: improve functioning of EU law coordinators, more university private law courses concerning EU law, simplify expectations, more specialised courts, better formulation of EU law
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� 	The project was financed by the Hague Institute for the Internationalisation of Law (HiiL). HiiL’s primary aim is to explore how national legal orders function in a world in which national borders are becoming less important and where the interconnectedness of legal orders is increasing (see � HYPERLINK "http://www.hiil.org" ��http://www.hiil.org�).Besides the author of this report, the research group consisted of Fabian Amtenbrink, Professor of European Union Law at the Erasmus University Rotterdam, Marc Hertogh, Professor of Socio-Legal Studies at the University of Groningen, and Mark Wissink, Professor of Private Law at the University of Groningen and Advocate-General at the Supreme Court of the Netherlands.


*	Dr Tobias Nowak is an assistant professor in the Department of Legal Theory at the University of Groningen, the Netherlands.


� 	For example Alexandra Prechal (2005), Directives in EC Law. 2nd ed. Oxford University Press: Oxford.


� 	Questions like this led the European Parliament to adopt a resolution on the role of national judges in the European judicial system, which is accompanied by a report based on a survey distributed to judges from all member states (2007/2027 (INI)) (PE402.874v01-00). However, this report does not purport to be a scientific report.


� See Case 33/76 REWE v. Landwirtschaftskammer für das Saarland [1976] ECR 1989; Case 45/76 COMET BV v. Produktschap voor Siergewassen [1976] ECR 2043.


� In the Netherlands these were the rechtbanken sector civiel and sector kanton. In Germany these were the Higher Regional Courts (Oberlandesgerichte), District Courts (Landgerichte), Local Courts (Amtsgerichte) and Higher Labour Courts (Landesarbeitsgerichte) and Labour Courts (Arbeitsgerichte).


� 	College van Beroep voor het Bedrijsleven.


� 	See, for example, E. Blankenburg (1998), ‘Patterns of Legal Culture: The Netherlands Compared to Neighboring Germany’, American Journal of Comparative Law, Vol. 46, pp. 1-41.


� Asked about their trust in the ECourtHR a similarly high percentage of Dutch judges (92%) say they trust this court. 


� When asked about the ECourtHR 79% of the German judges say they trusted this court.
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