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Abstract :

If non-legal experts are more and more involved in the judicial process, on the other side legal experts with « legal knowledge » or, at least, legal tools are increasingly being used in the economic sphere for instance. In the field of Corporate Social Responsibility, soft-law mechanisms have been developed at a fast pace in recent years. Firms or NGOs are using them in order to tackle social and environmental issues in different industries (textile, forest...) without refering to more traditional means of governmental regulation that are not really being supported by the contemporary neo-liberal institutional context. Many governments (the US, France...) even financially sustained the creation of such private mechanisms of certification in order to curb the practices of the suppliers of their national firms.    

Here we propose to analyze, in a cross perspective between law and management, how the increasing use of contract mechanisms between Firms and Ngos, a movement known as contractualization of the social and environmental norms, is impacting both the practices of firms and also the functioning of more traditional means of regulation in countries where private mechanisms of certification are being developed.  

This process is interesting for the researcher in law, as he wonders about the increase in such private mechanisms in a context of globalization, provoking a decline of state law. In management, the question of the efficiency of such mechanisms has not sufficiently been addressed: what are the outcomes of such mechanisms? Are contract mechanisms efficient to help resolve CSR issues in these industries?

Given the context of emergence of the social and environmental private standards, it looks as if the way of self-regulation were still being privileged by multinational corporations as well as by certain institutional actors anxious to preserve the competitiveness of their domestic companies. We will try to stress the normative limits of self regulation before questioning the private mechanisms of certification with the case of the label Fibre Citoyenne in the B2B textile industry, held by a French NGO.
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The decline of the Welfare state in developed countries, along with the globalization of trade with emerging countries, have promoted a major change in the role of governments as producers of norms and as a result a proliferation of norms issued by private bodies1. The Sovereign states, whose legal action is mostly limited within their national borders, are struggling in their attempt to rule transnational economic activities. The Globalization of trade is questioning traditional normative processes and is raising the question of the adequate type of regulation that can be implemented in order to control this movement and, in particular, to promote the social and environmental norms. After being solicited for a while, State regulation withdraws in favor of co-regulation with private actors or even self-regulation.

Deprived of its legitimacy to impose standards of behavior one-sidedly, the State is nowadays consulting, inviting stakeholders to negotiate, organizing Grenelles and other meetings supposed to lead to the adoption of agreements between the mobilized actors. Thus, the State seems to be withdrawing more and more from the decision-making process. The public authorities, having apparently integrated this constraint of minimal intervention, are now bowing to the knowledge of experts, haloed with their technical, scientific or social legitimacy. The loss of legitimacy of the public authorities is allowing a normative takeover of the private actors, sometimes encouraged by those same States through the governmental financial support which is granted to them. The weakening of the State is favoring the emergence of various stakeholders, who nonetheless take part in the development of norms but also implement them (agencies of regulation, private bodies, NGO…). It seems that the decision making process is requiring the organization of a network of multiple stakeholders, among whom the public authorities are at best one of the actors. A participative process of elaboration of the standard develops together with a promotion of the contract. Globalization indeed reinforces the movement of contractualization of society
, a movement suspected of serving a neoliberal ideology where the modernization of society can only be achieved through contract, understood between private actors, from which the State would be excluded.

Multinational corporations, invited by public opinion to respect social and environmental norms as well at the level of their domestic operations as abroad, are favouring the use of soft law. These soft laws are multiplying inside and outside corporations: private charters and codes of conduct are often being used by firms as a proof of their ethical behavior. These tools, although playing on a certain terminological ambiguity, by using a reference to traditional legal mechanisms that possess with a constraining strength (codes, charters)
 , were at first developed mostly as communication tools, that must entail no legal commitment. They could however be reinterpreted as having a certain normative force.

This movement of self-regulation is nonetheless in competition with traditional laws but also other private mechanisms such as private labels promoted by NGOs and supported by the public authorities. The legitimacy of these private standards, which are supposed to constrain the behavior of firms, seems to derive from the process they originated from. Since the interaction of multiple stakeholders with each other in discussions is sometimes compared to the habermassian notion of communicative action, the methodology used in this process needs to be examined.

Given the context of emergence of social and environmental private norms, it looks as if the way of self-regulation were still being favoured by multinational corporations as well as by certain institutional actors anxious to preserve the competitiveness of their domestic companies. We will try to stress the normative limits of self regulation before questioning the private mechanisms of certification with the case of the label Fibre Citoyenne in the B2B textile industry,  held by a French NGO.

I. The context of emergence of the social and environmental private standards

With the globalization of trade, national borders are blurring and national orders are weakening. The international order is not any more limited to the relationships between sovereign states but it opens a place for private actors that are playing a central role in the emergence of transnational normative tools. The worldwide diffusion of the neoliberal order comes along with a privatization which, beyond the tools of production, affects the norms which control them.

This economic globalization process highlights the normative limits of legal instruments, whose validity is limited to the frontiers of the Nations-States. International institutions are increasingly being marginalized in the building process of the normative order, with multinational corporations taking the leadership. Private actors are becoming producers of norms of lex mercatoria but also of international economic agreements in the conclusion of which they participate just like States 
. Globalization has contributed to displace the production of norms from public authorities toward private actors. This movement can especially be observed in the field of social and environmental norms and the way they emerged and diffused. In each of the different normative ways used in the field of Corporate Social Responsibility, private actors are playing a central role. 

The rise in international exchanges consecutive to international WTO free trade agreements had as a principal consequence the flood of foreign investment into developing countries where the workforce is numerous and cheap. Initially rather weak in terms of economic and administrative infrastructures, this flood of FDI has produced a series of social and economic upheavals. These upheavals have been studied in different academic fields with burning issues such as the link between FDI in low value-added sectors and its contribution to the economic development of the countries or issues such as the development  of human rights at work.      

The sudden development of production capacities quickly generated a series of social and environmental problems. These problems emerged mainly as a result of the weakness of the administrative infrastructures meant to ensure the respect  of the national legislation (labour inspection, environmental protection agency) in countries where the priorities are often more elementary. Their incapacity to raise taxes on economic activity because of multiple factors (fiscal dumping used by developing countries to attract FDI, tax evasion of MNC, civil servants insufficiently paid), combined with the social dumping used by developing countries are not encouraging these countries to reinforce their capacity of control  in these fields. 

This situation has been denounced for years by the local workers’ trade unions concerned, relayed by international trade unions, which tried to tackle this problem through different tactics ranging from traditional trade-union activism
 to the development of codes of conduct for companies or to the constitution of social movements
.

Workers’ trade unions were then more recently joined by Human Rights defense and environmental protection associations which first seized these issues in the United States at the end of the 1980's.  Bartley
 related how private mechanisms of certification developed by NGO emerged in the United States, in the late eighties, in the garment and forestry industries. This emerging process has been interpreted by Bartley as the result of a triple combination: the pressure of watchdog NGOs denouncing bad corporate practices in these fields and contributing to raising the awareness of public opinion and the attention of Western consumers, the will of public authorities to find a suitable solution within the neoliberal institutional context. In this neoliberal institutional context, social and environmental norms applying to imported goods (here textile and wood products) are assimilated to non tariff barriers to trade and as such are proscribed in WTO member countries. Bartley
 insisted especially on the crucial role of Western Governments and in particular the pragmatist approach taken by the Clinton administration which financed and supported these initiatives. The support of Western governments, as well as the limited credibility that Western consumers granted to self-regulation initiatives of the textile and forest industries, led to the emergence of these private mechanisms of certification in which collaborated public authorities, companies and NGOs.  

In Europe, private mechanisms of certification emerged a few years later, with a varying implication on the other part of European governments. In Great Britain, the Ethical Trading Initiative (ETI) benefited from the important support of the British government, whereas the Dutch initiative Fair Wear Foundation (FWF) did not profit from the same advantages
. In France, the Foreign State Department (MAE) gave its financial support to an initiative in the field of professional textile. This initiative
 was promoted by a French NGO, Yamana, which developed and launched the label Fibre Citoyenne in 2006. Set back within the broader context of the Fair Trade platform, the MAE
 justified its strategy of subsidizing NGO and SME in the fair trade sector as a way to help building a network of responsible producers. A network that was supposed then to contribute to the decline of poverty, the reduction of inequalities in developing countries and the promotion of sustainable development.    

The support given by European authorities to these mechanisms has been rather ambivalent since no consensus existed within the European commission and its different departments on the most efficient way to promote a European CSR. To sum up, while the position of the DG industry was strongly in favor of supporting the self-regulative initiatives of European companies such as the codes of conduct and other charters, the DG Employment and Services defended multi stakeholders initiatives, including firms but also Trade unions and NGOs. The communication of the European commission concluding the Multi stakeholder Forum that brought together representatives of the economic actors, trade-unions, associations and governments at the European level between 2002 and 2006 emphasized the absolute necessity to preserve the competitiveness of European firms and invited business to take the leadership on CSR issues.

At the same time,  the European Department “Emploi et service” was anxious to simplify the multiplicity of  already existing labels and it launched in July 2006 a pilot project in the Turkish textile sector, the Jo-In initiative 
. This initiative was aiming to initiate the collaboration between the main actors of the sector
 in order to avoid the repetition of expensive audits within the same factories. Another goal of this initiative was to evaluate the potential of these different codes of conduct in terms of working conditions improvement. The conclusions of the final report of this project
 were drawing a clear failure: only 6 Turkish factories agreed to take part in this project since the rest of the factories did not quite see the economic interest for them to take part in this project that would probably lead, if successful, to the development of workers' trade unions within their factories. Lastly the lack of pressure on the part of the buyers on these factories to encourage them to adhere to the project seemed to bear a high part of responsibility in this failure.   

II. The normative dead ends of self-regulation 

If one accepts that the economic globalization must, to preserve “the hope of a livable world”
, be counterbalanced by a universalization of the human rights
, the means by which these values could be promoted on the international level still remains to be determined. Nation States and International Institutions have tried to develop, on a worldwide scale, instruments protective of the basic human rights. But these attempts remained for some unfruitful - it is the case of the social clause discussed within the WTO - for others, disappointing - it is the case of the tripartite Declaration of ILO. Approved by the representatives of the States, by the organizations representative of the workers and the organizations representative of the employers, and relative to the basic rights at work, this initiative of ILO was adopted in 1998 and modified in 2000. If one can praise the symbolic range of this initiative, mechanisms of enforcement still remain to be found. The guiding principles of OECD for the multinational corporations also belong to the category of soft law instruments. Although they are endowed with a specific procedure of implementation and control, they only formulate simple recommendations for the multinational companies.

In front of this situation of a relative powerlessness of the institutional actors, multinational corporations are being called on to endorse their social responsibility for a worldwide protection of basic human rights. Since the locius of power have shifted from public authorities towards multinational corporations, the latter are supposed to take part in the guarantee of these basic rights. In 2002, the United Nations Sub Commission in charge of the promotion of human rights adopted a norm concerning the responsibility of MNC and other firms in terms of human rights. This norm maintained that “if the States have the legal duty to promote, respect, ensure the respect of and protect human rights so as to control their effective realization, MNCs and other companies, as members of the society, also bear the responsibility to promote and guarantee the human rights as stated in the Universal declaration”
.

Asked by international and national public institutions to promote better practices, MNCs and other companies are enacting private norms such as ethical charters or codes of conduct. CSR thus takes the path of self-regulation and as such is defined in the 2001 green book as “the voluntary integration by firms of social and environmental issues with their market activities and their relationships with their stakeholders”. Once engaged in this approach, “companies adopt a socially responsible behavior going beyond their legal obligations and they do so deliberately because they know it is in their long term interest”
. CSR is thus based on a voluntary approach of companies to promote ethical norms complementary to existing national regulations. The codes of conduct can well be defined as “an agreement or a set of rules which are not imposed by the legislative, regulatory or administrative decisions of a Member State and which define the behavior of the professionals who commit themselves to respect this agreement as far as business practices of one or more branches of industry are concerned”
.  

The proliferation of these codes is accompanied by a great diversity of the contents of the norms included in these codes. Their normative strength also varies a lot, some of these instruments being equipped with control procedures and sanction mechanisms while others lack any of these mechanisms
. 

The development of self-regulation in the domain of ethical behavior promoted by firms also reveals its own limits in terms of human rights that transnational corporations agree to respect and to control through specific processes. Is it “acceptable that on an ethical level, transnational corporations can be free to choose which basic human rights at work are going to be respected, in the name of self-regulation, or, better, in the name of the voluntary dimension of its CSR policy ”
. Self-regulation is leading to a “normative self-service »
 which is difficult to accept when it’s basic human rights that are the products at the disposal of multinational corporations to choose from. 

The self-regulation implemented worldwide is often denounced as deprived of a binding force. At first glance, codes of conduct and other private charters are often considered as declarations of intent and ethical postures with no binding commitments. It is however necessary to go back to the building process of these ethical standards in order to measure their normative impact. Based on the will of the company manager, CSR management tools could be compared to traditional legal instruments whose binding force is directly coming from the consent given by their authors in the exercise of their unilateral power as employer or from an exchange of consents. Considered as a unilateral act or contract, these ethical norms would be endowed with a binding effect.

CSR legal instruments are mainly being adopted unilaterally by the management of firms. Judges could be willing to compare these ethical norms to more traditional categories founded on the exercise of a unilateral power. Thus, ethical norms designed for internal use could be considered as company regulations
 but it would be necessary then that their building process and their contents be in conformity with the Labor regulations
. 

In addition, the Conseil d'Etat recognized the existence of a normative power of the employer, who can express it by the formulation of general rules, outside the fields – such as discipline and rules of hygiene and safety - concerning the. It was thus judged that the violation of a deontologic rule contained in a memorandum constitutes a fault which can entail the dismissal of the employee without the rule concerned necessarily being incorporated in the internal regulation of the company 
. The employer can thus decree, within and without internal regulation of the company, varied norms relating to the organization of the company which must however not bring unjustified or disproportionate restrictions on individual and collective freedom
. Since they express the will of the employer, these rules are binding and their violation is likely to lead to the delivery of a disciplinary penalty. 

The codes of conduct and private charters can also be developed for external use. In the case of codes of conduct, a company can decide to add a clause in its commercial contracts forcing its contracting suppliers to respect specific social and environmental rules in their working process. The contracting partners will then be bound by the contractual obligations to respect these standards and, in the event of non execution or of bad execution, traditional contractual sanctions will be applied. 

In the event of non observation of the bonding obligations of the code of conduct, the contracts often plan as a final sanction the end of the commercial contractual relation. This final step is seldom used in practice. The amount of major non conformity raised by social auditing companies being relatively weak. The amount of time (6 months in general) given to the company to put itself in conformity makes it possible for the company to take necessary measures in order to avoid the end of the commercial relation.  

As they are products of self-regulation, the codes of conduct and private charters are characterized by a great diversity as for their content and their constraining force. The limits inherent to this self-regulation process drove certain private and institutional actors to favour the way of private mechanisms of certification held by NGOs.

III. A critical examination of private labels of social and environmental certification 

The way these private mechanisms of certification are functioning is rather simple: NGOs are offering companies to subscribe to a label. Subscription consists in signing a contract between the company and the NGO. This contract fixes the obligations for each contractor and the sanctions to which the parties are exposed in the event of non observation of contractual clauses. Most of the time, the companies that have joined the label, must accept regular audits or do their utmost to get their suppliers to accept to be audited, at a variable frequency by NGO or third party actors (private auditing companies)
 entrusted with that task. After the audit, an auditing report mentions possible non conformities observed and according to the seriousness of these non conformities makes recommendations. The observation of these recommendations by factories will be checked in general 6 months after the last audit. In the event of non respect of the recommendations made to the factories, the contract plans a gradation in the sanctions applicable to the companies: warning, temporary exclusion of the label or as a last resort a definitive exclusion.

Many criticisms were formulated against the methods used by private social and environmental auditing companies.

Characterized by a rather neocolonial heritage
 and a great attachment to control
  by  contractors, social auditing looks more like mere risk management (social auditing companies serving as buffer) than like a real process dedicated to the improvement of working conditions. Some of these criticisms are emanating from former social auditors themselves. These criticisms consider the frequency (every year at best to every 2 years) and the length of time during which audits are conducted (1 to 2 days) as insufficient, codes of conduct as too permissive, or social auditors as insufficiently trained  to detect “non conformities”
 .

One should note here that social audits offered by other
 non-profit organizations are slightly different from this dominant model of social auditing. As a nonprofit organization, SOMO is aiming to attenuate injustices brought by globalization, while WRC for instance is trying to empower workers through the development of employees trade unions at local factories of multinationals' suppliers. The profile of the social auditors is also different, former trade unionists in the case of WRC or human rights militants or even sometimes former employees of the audited firms. The absence of a lucrative goal and the motivations of the social auditors also allow these organizations to apply a different
 pricing policy toward their client.  

Nevertheless the recent cases
 of partnerships between firms and NGOs  showed the limits, conceded by these NGOs
 themselves, of the ability of human rights NGOs to conduct effective audits.

Moreover, in the field of working MNC suppliers’ working conditions, the most difficult part of the job for NGOs seems not to be to detect main dysfunctions but to improve these working conditions through the respect of existing but often not respected legislation (lack of information of employers / factory inspectors not able to control and enforce the law). 

Other criticisms are pointing at the weaknesses of NGOS in terms of logistical, financial or human resources: NGOs lack sufficient resources to conduct effective monitoring of working conditions
. 

The case of the French NGO Yamana 

In front of these criticisms, attempts were made to find solutions to the weaknesses of social audits through a more continuous control with a permanent presence in the factories. It is the case of the French NGO Yamana, that has for a few years sought to build local committees composed of members of the economic sphere (professional organizations) with members of the public sphere (representatives of the labor department) and the sphere of the civil society (trade unions/association, local NGOs…). These members are chosen by the members of Yamana according to variable criteria: relevance of the economic actors, pragmatism of the trade unionists, knowledge of local NGOs. The idea is to promote a discussion between these various members so that they can make recommendations on the case of companies label holder. This committee meets several time a year to examine  the reports made by the employees of Yamana on the firms that signed a contract with Yamana and are members of the label, and their suppliers policy.  The members of the committee then deliberate aver the reports and data presented to them and give recommendations (warning, technical solutions, exclusion). Even if these local committees are still under construction (one in France and one in Morocco) this initiative is illustrating the attempt of some NGOs to find solutions to the dead-ends of social auditing.       

The majority of the labels managed by NGOs include different levels of social and environmental performance. This various levels are an attempt to conciliate the economic imperative (maximize the number of members of the label that are paying the NGOs) with the requirement of the quality of the label (reputation). 

The building of a liberal bureaucracy

The development of labels of certification can be interpreted as taking part in the building of a « liberal bureaucracy »  which is used as an intermediary between the consumers of developed countries that are put in relation with the producers of Southern countries. This inter-mediation of social auditing and labels in controlling the social and environmental quality of goods sold in developed countries generally replaces the action of traditional actors such as labour inspection or workers’ trade unions. The latter, in particular trade unions using conflicting strategies, are excluded
 from these mechanisms. As a result, the development of these mechanisms is threatening the traditional link that used to prevail between working conditions and social dialogue between labor partners (employers' and employees trade unions). In countries where Trade Unionism is already rendered very difficult (control of trade unions by the government or management, repression against trade union leaders), the development of these foreign labels is not necessarily helping trade unionism. 

Then, even more problematic is the fact that working conditions in Southern countries are linked to the inclination of Northern consumers to buy according to ethical considerations. The quality and validity of the information brought by these labels to consumers varies a lot and the multiplicity of these labels is confusing for consumers
. Besides, more research is needed on the cost efficiency of these initiatives that rely on contractual relationships to ameliorate social and environmental conditions in factories, but also on the emancipatory potential of these different initiatives for local workers.

The support given by public authorities to NGOs to help them develop a system of control of social and environmental conditions outside their national borders is sometimes interpreted as an outsourcing of administrative functions to NGOs
. This support raises the question of its justification and its underlying theorization in the mind of governmental decision makers. Central in this justification is the habermassian idea of communicative action paradoxically applied in the field of industrial relations.

Towards an ethics of the discussion/argument?

Far from leading to a constructive agreement between the participants, the process of communicative action applied to economic actors and their stakeholders seems simply to lead to the smallest common denominator
 between the positions of the actors. In the case of private mechanisms of certification, NGOS had to make multiple compromises
 to meet the demands of the most influential actors (government, economic actors) in the coalition. The extent of the concessions made by NGOs (voluntary  reporting of the companies, no double checking of these reports and no sanction mechanisms) seems to compromise the basic principles of NGOs that are being driven into a commercialization
 process. One of the main characteristics of the tools offered by these NGOs, is their ability to meet the demands of the most influential actors, in our case those coming from industrialists and retailers. Anxious to avoid at all costs too additional costs in their supply chain (wage, safety or environment) in order to keep prices as low as possible, industrialists finally joined
 these mechanisms and give their active support to the development of these private mechanisms of certification. The price to pay for the satisfaction of the interests of the most influential actors is the fact that the demands of the weakest actors are not satisfied, admitting they first succeeded in joining these coalitions of actors and having their issues put on the agenda. The mechanisms of power that are here in action are not made visible: the framing of the issue, the selection of public policies (label support) favored over others (strengthening of local labour inspection...), the selection of participants in the coalition building these labels, ot the issues put on the agenda, all of these are operating behind the « velvet curtain »
 of stakeholder dialogue that some academics dare to compare to communicative action. 

Moreover, the level at which these CSR tools are being discussed (often at the factory level, at best at a company or  industry level) has direct consequences on the ability of the weakest actors to defend their point of view. If, by any chance, local improvements (social and environmental) are eventually made on the ground, these improvements are then limited to this local level. The process must then be started again in other factories, where NGOs must mobilize other human and financial resources, which they lack most of the time. The ability of the civil society organization to sustain a structured action in the long run is here of decisive importance. Organizations such as NGOs lack the resources to sustain such a long term effort, they need to rely on more powerful institutional actors (Trade unions, political parties) if they want to be successful
. 

Initially thought by public authorities as mechanisms taking part in the building of responsible supply chains, and thus getting governmental funding by western governments for this reason, private mechanisms of certification are still wearing the stigmata of the neoliberal regime that have inspired public authorities. Pressured by governmental and corporate funding, both governments and corporations carefully choosing collaborative NGOs rather than conflicting ones, NGOs adopted a pragmatic approach consisting in the development of private mechanisms of certification, based on contractual mechanisms. The use of contractual mechanisms as a substitute for the action of governmental institutions such as labour inspection can be questioned both in terms of efficacy and in terms of costs.

The field of CSR is mainly characterized by its normative diversity. Different ways are still being experimented until a unified world law able to contain this normative pluralism develops. Other alternatives exist between a universal model which would lead to impose, through a principle of vertical hierarchy, the most powerful system on the rest of the world and a self-regulated model which would be built through horizontal interactions according to a liberal model. For Mrs. Delmas Marty, there could emerge  “a law that would succeed in classifying the complexity without suppressing it, that would learn to transform complexity into an organized pluralism”. This model would be pluralist and would need to « accept the idea of a law with variable-geometry, different levels and different paces”
. 
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