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Abstract

The question whether certain policy issues, mainly in the area of foreign affairs, need to be exempted from judicial review is common to all constitutional systems based on the rule of law. The solutions differ and change over time as a result of constitutional amendments and evolving political circumstances. The legal order of the European Union forms no exception in this respect. Despite the exclusive jurisdiction of the Court of Justice to ensure that in the interpretation of the treaties the law is observed (Art. 19 TEU), the Court is in principle not competent to review the acts adopted in the framework of the Union’s Common Foreign and Security Policy (CFSP). However, CFSP activities do not escape judicial supervision entirely. The Court is allowed to examine the content of an act adopted in the context of the CFSP in order to ascertain whether that act does not affect the other competences of the EU institutions (Article 40 TEU) and to review the legality of decisions providing for restrictive measures against natural or legal persons (Art. 275 (2) TFEU). Of course, the Court is also competent to review the legality of legal acts adopted in the framework of the EU’s other external competences (common commercial policy; development cooperation; economic, financial and technical cooperation with third states; humanitarian aid) and to control whether those acts do not affect the CFSP. This rather complex picture of judicial competences in the area of EU external relations raises questions about the exact limits of judicial review. In order to deal with this issue, this paper first examines the extent and the justification for the constitutional exclusion of judicial review in the area of CFSP. In addition, the role of the judiciary with regard to other fields of EU external action is analyzed in an attempt to define general criteria and procedures for judicial control on politically sensitive questions in the EU legal order. It is argued that as an alternative to the a priori limitation of the judicial power to rule on foreign policy and security issues, the judges should be allowed to develop their own policy of judicial self-restraint. The intensity of judicial review would then essentially depend on the margin of appraisal enjoyed by the Member States.
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Law versus Politics: 

The Limits of Judicial Review in EU External Relations

1. Introduction
In the landmark case Les Verts of 23 April 1986, the European Court of Justice (ECJ) observed that: 

“[T]he European Economic Community is a Community based on the rule of law, inasmuch as neither its Member States nor its institutions can avoid a review of the question whether the measures adopted by them are in conformity with the basic constitutional charter, the Treaty.”

The introduction of the pillar structure with the Treaty of Maastricht raised doubts about the applicability of this assertion to the European Union (EU) as a whole.
 The virtual non-existence of judicial review with regard to the second pillar (Common Foreign and Security Policy – CFSP) and the limited jurisdiction of the ECJ under the third pillar (Police and Judicial Cooperation in Criminal Matters – PJCCM) underlined the differentiated role of the judiciary within the EU’s constitutional structure. The Treaty of Lisbon, which entered into force on 1 December 2009, formally abolished the distinction between the pillars. The EU now has a single legal personality
 and is, as laid down in Art. 2 TEU, founded on the rule of law. The latter principle presupposes the possibility of access to an independent judiciary and of judicial review.
  
Pursuant to Article 19 TEU, the Court of Justice “shall ensure that in the interpretation and application of the Treaties the law is observed”.
 Significantly, by virtue of Article 24 TEU, actions undertaken in the area of CFSP remain basically excluded from jurisdiction by the Court of Justice. However, CFSP activities do not escape judicial supervision entirely. The Court is competent to examine the content of an act adopted in the context of the CFSP in order to ascertain whether that act does not affect the other competences of the EU institutions (Article 40 TEU) and to review the legality of decisions providing for restrictive measures against natural or legal persons (Art. 275 (2) TFEU). Of course, the Court is also competent to review the legality of legal acts adopted in the framework of the EU’s other external competences (e.g. common commercial policy; development cooperation; economic, financial and technical cooperation with third states; humanitarian aid). 
The aim of this paper is, first of all, to examine the extent and the justification for the constitutional exclusion of judicial review in the area of CFSP (2). In addition, the role of the judiciary with regard to other fields of EU external action is analyzed (3) in an attempt to define general criteria and procedures for judicial control on politically sensitive questions in the EU legal order (4). 

2. The exclusion of the Court’s jurisdiction in the field of Common Foreign and Security Policy
The Treaty of Lisbon significantly amended the legal framework of the EU’s external relations. The formal abolition of the old pillar structure, the express attribution of a single legal personality to the Union, the reshuffling of the EU’s external competences and institutional innovations such as the High Representative of the Union for Foreign Affairs and Security Policy (“High Representative”) and a European External Action Service (EEAS) all aim to enhance the coherence and consistency of the EU’s external action.
 However, the Common Foreign and Security Policy remains “subject to specific rules and procedures”.
 This is highlighted by the fact that the provisions on CFSP are included in Title V of the Treaty on European Union (TEU) whereas all other substantive areas of the EU’s external action are laid down in Part V of the Treaty on the Functioning of the European Union (TFEU). The ‘mutual non-affectation clause’ of Article 40 TEU (ex Article 47 EU) confirms the distinction between the CFSP and the other external policies of the Union. Despite the growing recognition that a formal separation between ‘high’ and ‘low’ politics is highly superficial,
 this division remains crucial for the determination of the appropriate legal bases and decision-making procedures. Moreover, it is essential to delimit the scope of judicial review of the European Court of Justice (ECJ). Subject to limited exceptions related to the review of sanctions against individuals and the delimitation of the EU’s external competences, the ECJ has no jurisdiction with respect to CFSP provisions. Hence, the question arises, first, how the limited role of the Court in the area of CFSP can be understood and, second, how a distinction between CFSP and non-CFSP external action can be made.  
2.1. The specific position of CFSP in the EU legal order
The specific rules and procedures applicable in the area of CFSP is a relic of the EU’s historical evolution, where the Member States decided to establish between themselves a system of cooperation in foreign affairs separate from the external relations of the European (Economic) Community. After an initial period of intergovernmental “European Political Cooperation” (EPC) on foreign and security issues taking place outside the framework of the EC Treaties, the Single European Act formally linked the EPC and the Community structures without, however, conferring any law-making powers to the institutions.
 With the Maastricht Treaty on European Union (TEU), the process of political cooperation developed into a specific pillar of the EU. For the first time, a set of legal instruments were put at the disposal of the EU institutions (common positions, joint statements, joint actions). However, in contrast to the explicit attribution of legal personality to the European Community (Art. 281 EC), no such provision has been included in the TEU thus creating doubts about the EU’s capacity to create rights and obligations in the international arena. Moreover, the Maastricht TEU excluded any direct judicial review of  CFSP measures but only allowed for an indirect control to guarantee the preservation of the acquis communautaire. Instead, the political organs and national authorities were attributed a primary role in the implementation of the CFSP.
 Whereas the amendments introduced by the Amsterdam, Nice and Lisbon Treaty revisions removed all doubts about EU’s legal personality,
 the continued limitation of the Court’s power to deal with CFSP measures remains controversial.
 

The exclusion of the Court of Justice’s jurisdiction can be explained by a desire to preserve a far-reaching flexibility in international relations. The sensitive nature of CFSP decisions and the need to respond quickly to changing circumstances arguably inspired the Member States to keep this area out of the judicial sphere. Moreover, there was a fear that the judges’ activism in defining external Community competences might find its way into the CFSP.
 Two declarations annexed to the final act of the intergovernmental conference which adopted the Treaty of Lisbon  indicate that there is still some uneasiness among the Member States about the implications of EU external actions for existing national powers.
 
Remarkably, the executive dominance over foreign affairs exists in the constitutional traditions of many countries in the world.
 The idea that certain issues are “non-justiciable” as a result of their political nature is particularly established in the case law of the United States (US) Supreme Court. In the landmark case of Marbury v. Madison (1803), judge Marshall laid down the foundations of what is commonly called the “doctrine of the political question”. 
 Even though Article III, section 2 of the US Constitution proclaims that “the judicial power shall extent to all cases, in law and equity”, the Supreme Court in Baker v. Carr defined six situations escaping judicial control. 

“Prominent on the surface of any case held to involve a political question is found a textually constitutional commitment of the issue to a coordinate political department ; or a lack of judicially discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or the impossibility of a court’s undertaking independent resolution without expressing lack of respect due coordinate branches of government; or an unusual need for unquestioning adherence to a political decision; or the potentiality of embarrassment from multifarious pronouncements by various departments on one question.”

It is clear from the Supreme Court’s case law that the political question doctrine is a mere consequence of the separation of powers. Whenever an issue is constitutionally reserved to be determined by the political branches, the courts refrain from applying a legal control. In addition, the absence of judicial standards to resolve certain policy issues or the simple inability of the courts to decide on such questions inspire the judges to adopt a so-called prudential approach. Both the constitutional and the prudential aspects of the political question doctrine are highly controversial, mainly because they potentially lead to judicial abdication at the detriment of the rule of law. Moreover, it is very difficult to draw a clear demarcation line between political and non-political questions. In fact, any act by a public authority is, directly or indirectly, the result of a political decision. In the absence of any definition of what exactly qualifies as a “political question” which is not justiciable, a wide margin of appraisal is left for the judges. 

The limitation of judicial review of “political measures” is not an exclusive American phenomenon. Comparable doctrines have been developed in the constitutional systems of many EU Member States.
 Like the US Supreme Court, the French Conseil d’Etat recognises that certain governmental decisions (actes de gouvernement) in the field of foreign affairs and on the relations between government and parliament are outside the scope of judicial control because of their political character.
 In Germany no general theory of political questions exists but the case law of the Bundesverfassungsgericht nevertheless reveals a kind of “judicial restraint” when dealing with politically sensitive questions. Confronted with civil proceedings dealing with the liability for damage sustained as a result of an air strike by NATO forces, the Italian Court of Cassation found that Italian courts have no jurisdiction to review such cases, as they are political in nature. The European Court of Human Rights considered that this practice does not infringe Articles 6 (right to a fair trial) and 13 (right to an effective remedy) of the European Convention for the Protection of Human Rights and Fundamental Freedoms, mainly because the applicants were not denied access to a court but only failed to satisfy the conditions for judicial review under domestic law.
  

The special status of CFSP within the EU legal order is, in other words, not uncommon and perhaps even inevitable given the nature of foreign policy.
 Nevertheless, the basic constitutional exclusion of the Court’s jurisdiction on CFSP measures is thought to be problematic from the perspective of the rule of law.
 Instead of an a priori limitation of the judicial power to rule on foreign policy and security issues, it is argued that in a mature constitutional system the judges should be allowed to develop their own policy of judicial self-restraint. During the discussions in the European Convention and the Intergovernmental Conferences, it became obvious that political minds are not yet ripe for such a step.
 Giving the Court of Justice a level playing field to determine the legal implications of activities in the field of CFSP is in the current political context still considered to be a bridge too far.  However, the limited jurisdiction of the Court of Justice is not to be overestimated. It is true that CFSP decisions cannot be challenged directly but given the fuzzy boundaries between this policy and the other areas of EU external action, Article 40 (ex 47, as amended) TEU gives ample opportunities to clarify the legal status of the CFSP in the future. Moreover, the extension of the Court’s jurisdiction to restrictive CFSP measures against natural or legal persons closes a significant gap in the protection of individual rights. The listing of a person’s name on terrorist lists, subject to multiple cases where the Court was confronted with the limits of its powers in the past,
 now indisputably falls within the Court’s jurisdiction.
 This, however, does not solve the difficult question about the delimitation between the EU’s external actions adopted under the legal basis of the CFSP, on the one hand, and under the EU’s other (external) policies, on the other hand. 
2.2. The delimitation of CFSP competences  
The Treaty on European Union (TEU) is not very clear on the criteria for the delimitation of the EU’s competences in the field of CFSP. Art. 24 (1) TEU bluntly states that: 
“[T]he Union's competence in matters of common foreign and security policy shall cover all areas of foreign policy and all questions relating to the Union's security, including the progressive framing of a common defence policy that might lead to a common defence”.
In practice, however, this broad formulation has to be qualified because the scope of CFSP actions is limited to those areas of foreign and security policy that do not encroach upon other powers of the Union.
 In the ECOWAS judgment, for instance, the Court found that a measure designed to combat the proliferation of small arms and light weapons in Western Africa could not be adopted under the CFSP provisions because it equally concerned the application of the Union’s competence in the field of development cooperation.
 The Court’s broad interpretation of development cooperation in combination with the delimitation rule of former Art. 47 EU, which aimed to protect the acquis communautaire against any encroachment by the EU Treaty, thus reduced the CFSP to a narrowly defined, residual category of external relations activities. 

Significantly, the Treaty of Lisbon provisions rebalance the relationship between the CFSP and the other external powers of the Union. Whereas the old provision of Article 47 EU Treaty provided for a clear subordination of the CFSP to the external competences of the EU’s first pillar, its successor (Article 40 TEU) proceeds from a more equal relationship and equally protects the CFSP from encroachment by the other powers of the Union. This evolution appears logical in light of the unitary character of the EU legal order and the ambition to reinvigorate the CFSP as an important part of the EU’s external action. However, whereas the equal protection clause of Article 40 TEU is politically sound it creates a legal imbroglio.
 
A key problem is the absence of clear criteria to distinguish between CFSP and non-CFSP activities. Despite the Court’s standard formulation that the choice of a legal basis “must rest on objective factors which are amenable to judicial review”,
 this is not always an easy and straightforward exercise in the field of EU external relations. Traditionally, the Court applies a so-called “centre of gravity test”. Based upon an examination of the aim and content of the measure in question, the “leading objective” dictates which single legal basis will be controlling. In other words, the dominant objective “absorbs” the possible other substantive legal bases which are pursuing objectives of a subsidiary or ancillary nature.
 As a result of competence overlaps and the intertwined character of different foreign policy areas, the Court’s traditional analysis of the “aim and content” of a measure is not well-suited to distinguish between CFSP and non-CFSP actions. The interconnection between the EU’s external policies is emphasized in Article 21 TEU, which includes a comprehensive list of objectives for the entire range of EU external action, and in Article 23 TEU, which states that the EU’s activities in the field of CFSP are guided by the general principles and objectives of EU external action as a whole. In the absence of specific CFSP objectives, it seems particularly difficult to apply a centre of gravity test. However, at least for the negotiation of international agreements the Treaty itself suggests that such a test is indispensable. Pursuant to Article 218 (3) TFEU, the High Representative and not the Commission shall submit recommendations to the Council “where the agreement envisaged relates exclusively or principally to the common foreign and security policy”. The Council subsequently nominates the Union negotiator “depending on the subject of the agreement envisaged”. Article 218 (6) TFEU further lays down that the European Parliament is not involved in the concluding procedure “where agreements relate exclusively to the common foreign and security policy”.
 It is noteworthy that the threshold to exclude the European Parliament is higher than in the case of submitting a recommendation (exclusive CFSP-agreements versus predominant CFSP-agreements) but the baseline that a distinction between CFSP and non-CFSP agreements requires an analysis of the aim and content of the agreement seems obvious. The question is how the Court can deal with this issue given the lack of clearly distinguishable CFSP objectives? 

A potential solution could be to treat the CFSP as a lex generalis, which should be used only when action under a more specific provision (lex specialis) is not possible.
 Given the rather broad definition of the Union’s external competences in specific policy areas (commercial policy, development policy, economic financial and technical cooperation with third countries and humanitarian aid), this interpretation potentially reduces the CFSP to a fairly restricted residual category of external relations competence and introduces a hierarchical relationship which is hard to reconcile with the explicit wording of Art. 40 TEU. A possible alternative might be to look at the specific nature of the EU instruments in the field of EU external action. A key distinctive characteristic of CFSP is that it is not possible to adopt legislative acts.
 However, the adoption of CFSP acts on the basis of a non-legislative procedure does not imply that those acts are not capable to have legal effects. This is, for instance, illustrated by the possibility to adopt restrictive measures against natural or legal persons.
 Moreover, it seems not evident to assess the requirement for legislative action without looking at the aim and content of the measures in practice. The conclusion may therefore well be that there is no perfect solution for the Court to delineate between CFSP and non-CFSP external action. The complex interdependence of international relations implies that any attempt to establish a fixed boundary between areas of activity such as development cooperation and CFSP is almost by definition an artificial endeavour. Additional elements, such as the duty of consistency in EU external action
 or the margin of appraisal for the institutional actors may be taken into account. With regard to the latter, it is noteworthy that also in the field of the EU’s non-CFSP external powers, where the Court’s jurisdiction is out of question, the scope for judicial review is not always unlimited. 
3. The role of the Court in non-CFSP external action  
The discussion about the limits of judicial review in the EU legal order is not restricted  to the delimitation of CFSP competences. Also within the framework of the EU’s non-CFSP external competences, the question regularly arises to what extent the Courts can decide on certain delicate political issues. The area of tension between law and politics turned out particularly clear in the context of the so-called sanctions cases (3.1.) and with respect to the direct effect of WTO law in the EU legal order (3.2.). 

3.1. Sanctions cases

In his Opinion on the legality of Greek trade sanctions against the Former Yugoslav Republic of Macedonia (FYROM) in the 1990s, Advocate General Jacobs suggested that only a very marginal judicial review may be exercised by the Court when a Member State unilaterally restricts the functioning of the EU’s commercial policy for the purpose of maintaining peace and security. The Advocate General observed that “the scope and intensity of the review that can be exercised by the Court is severely limited on account of the [political] nature of the issues raised”
 and ultimately concluded that “there are simply no juridical tools of analysis for approaching such problems.”
 This line of reasoning points at a distinction between ‘political questions’, such as the appropriateness of certain decisions, where the Courts refrain from adjudicating on and ‘legal issues’, including procedural questions and the adherence to basic principles of law, where the Courts in principle apply a full judicial review.
 A similar approach could be found in the OMPI ruling of the Court of First Instance (now the General Court) with regard to the legality of (Community) economic and financial sanctions implementing a CFSP common position: 

“Because the Community Courts may not, in particular, substitute their assessment of the evidence, facts and circumstances justifying the adoption of such measures for that of the Council, the review carried out by the Court of the lawfulness of decisions to freeze funds must be restricted to checking that the rules governing procedure and the statement of reasons have been complied with, that the facts are materially accurate, and that there has been no manifest error of assessment of the facts or misuse of power. That limited review applies, especially, to the Council’s assessment of the factors as to appropriateness on which such decisions are based.”

It would, however, be a huge overstatement to suggest the existence of a genuine political questions doctrine in the EU legal order. In Werner, which concerned the export of dual-use goods, the Court concluded that “a measure [...] whose effect is to prevent or restrict the export of certain products, cannot be treated as falling outside the scope of the common commercial policy [and thus the scope of judicial review] on the ground that it has foreign policy and security objectives”.
 Also in the Bosporus case, the ECJ did not regard the political objective of the sanctions against the Federal Republic of Yugoslavia as an obstacle to review the legality of the restrictions on the property rights of an aircraft carrier.
 In Centro-Com, the Court strictly interpreted the public security exception in the sense that the application of national competence in the field of security and defence policy must respect the relevant EU legislation.
 In this case, the ECJ found that the United Kingdom’s scope of manoeuvre was restricted by an EU regulation implementing a UN Security Council resolution and including trade sanctions against Serbia and Montenegro. Hence, in contrast to the FYROM case, the existence of relevant EU legislation adopted under the legal basis of the common commercial policy laid down the legal framework for a full judicial review by the Court of Justice.  
More recently, the infamous Kadi and Al Barakaat judgments essentially concerned the scope of jurisdiction of the Court to check the lawfulness of EU regulations implementing UN Security Council resolutions. The Court of First Instance (CFI) found that, in line with Article 307 EC (now Art. 351 TFEU) and Article 103 of the UN Charter, Security Council resolutions take precedence over rules of EU law and, therefore, fall, in principle, outside the ambit of the Court’s judicial review. None the less, the CFI considered itself competent to verify, indirectly, the conformity of the UN Security Council resolutions with regard to jus cogens.
 Arguably, the CFI’s approach comes close to judicial abdication in so far that it excludes any effective remedy against UN resolutions.
 Moreover, it seems inspired by a kind of “political question” line of thinking. The CFI shows extreme deference to the UN Security Council and refrains from exercising its standard judicial review in the light of the international security interests at stake. The vision that the political nature of the subject-matter at issue only allows for a very marginal judicial control has been firmly rejected by Advocate General Maduro in the framework of the appeal proceedings before the European Court of Justice (ECJ):

“The fact that the measures at issue are intended to suppress international terrorism should not inhibit the Court from fulfilling its duty to preserve the rule of law. In doing so, rather than trespassing into the domain of politics, the Court is reaffirming the limits that the law imposes on certain political decisions”.

The European Court of Justice (ECJ) confirmed that the Court’s jurisdiction to check the validity of Community (now Union) measures in the light of fundamental freedoms “is not to be prejudiced by an international agreement” but is the expression of “a constitutional guarantee stemming from the EC Treaty as an autonomous legal system”.
 Hence, limits to the scope of judicial review to be exercised by the Union Courts can only be established on the basis of EU constitutional law. Proceeding from the foundational principles of the Union, laid down in Article 6 (1) EU, the ECJ clarified that:

“The Community judicature must, in accordance with the powers conferred on it by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of all Community acts in the light of the fundamental rights forming an integral part of the general principles of Community law, including review of Community measures which, like the contested regulation, are designed to give effect to the resolutions adopted by the Security Council under Chapter VII of the Charter of the United Nations”.
  
The Court’s conclusions in Kadi and the amendments to the Treaty of Lisbon allowing for the full judicial review of sanctions adopted within the ambit of CFSP indicate that there is no overarching political question doctrine within the EU. Arguably, the protection of fundamental rights is part of a core of constitutional values that are judicially guaranteed. This does not imply, however, that no controversial grey zones between law and politics exist. A good example is the controversy surrounding the (lack of) direct effect of WTO rules in the EU legal order. 

3.2. The relationship between EU and WTO law

Without repeating the substantial case law regarding the (lack of) direct effect of WTO rules in the EU legal order, it is sufficient to point at the political nature of the arguments used and the position of judicial self-restraint adopted by the Courts. Already in the old International Fruit Company case of 1972, the ECJ refused the direct effect of a GATT norm because this agreement is based on the principle of negotiations between the parties and is characterized by the great flexibility of its provisions, particularly with regard to the settlement of disputes.
 Possible judicial interference by means of direct effect would in the Court’s opinion affect the discretionary powers of the institutions to find a solution within the GATT structures. Only when the Community intended to implement a particular obligation entered into within the framework of GATT (Fediol)
 or if the Community act explicitly referred to specific provisions of GATT (Nakajima)
, the Court accepted to review the lawfulness of the Community act in terms of compatibility with the GATT rules.
Also after the reformation of GATT into the existing WTO structures, involving a significant improvement of the dispute settlement mechanisms, the ECJ confirmed its previous position and concluded that “having regard to their nature and structure, the WTO agreements are not in principle among the rules in the light of which the Court is to review the legality of measures adopted by the Community institutions”. 
 One of the crucial arguments for denying direct effect of WTO rules concerns the lack of reciprocity on the part of the other contracting parties. Accepting the direct application of WTO law in the EU legal order would, in the Court’s words, “deprive the legislative or executive organs of the Community of the scope for manoeuvre enjoyed by their counterparts in the Community's trading partners”.
 Even a decision of the WTO Dispute Settlement Body does not change the Court’s vision.
 Also in the more recent FIAMM judgment, the Court reiterated the approach that accepting full judicial review of WTO rules would severely jeopardize the political freedom of the Union in the framework of a WTO dispute.
 Obviously, the reluctance on the part of the judiciary to review the legality of EU legislation in the light of WTO rules is inspired by the division op powers. The judicial self-restraint, formally based upon the reciprocity argument, implies that the EU’s executive and legislative organs retain the power to negotiate at the international level. 
4. The intensity of judicial review and the margin of appraisal enjoyed by the Member States
The case law with regard to the sanctions cases and WTO dispute decisions as well as the constitutional exclusion of judicial review in the area of CFSP illustrate the impact of policy arguments on the outcome of judicial proceedings. Nevertheless, the criteria to define the exact limits of judicial review in the field of EU external relations are not very clear. In Kadi, for instance, the CFI referred to superior norms of international law to apply only a very marginal review whereas the ECJ and Advocate General Maduro based their reasoning on the autonomy of the EU legal order to ensure the full review of Union legislation implementing UN Security Council Resolutions. Also with regard to the boundaries of the CFSP and the delimitation between the different branches of EU external action, the Court faces a difficult task to find an appropriate balance between law and policy. In an attempt to find a generally acceptable standard to deal with this issue, it may argued that the intensity of judicial review essentially depends upon the margin of appraisal enjoyed by the Member States. This criterion respects the constitutional division of competences and the rule of law. Accordingly, it aims to introduce a legal framework for determining the scope of judicial review in order to increase the legitimacy of the judicial process.

In order to demarcate the intensity of judicial review, a number of criteria can be taken into account. First and foremost, the attribution of powers between the institutions as laid down in the treaties has to be respected. In order words, there is no possibility to circumvent the constitutional exclusion of the Court’s jurisdiction in the field of CFSP. Second, with regard to areas where the Court’s jurisdiction is not disputed, i.e. in the fields of non-CFSP external action, a policy of judicial self-restraint is possible and perhaps even desirable when the institutions are in a better position to decide on complex policy issues involving the weighing of different interests. To a certain extent, inspiration could be found in the Court’s case law regarding the application of the EU’s competition rules. With regard to the application of Article 101 TFEU, for instance, the Court in Remia concluded that: 

“Although as a general rule the Court undertakes a comprehensive review of the question whether or not the conditions for the application of Article [101] (1) are met, it is clear that in determining the permissible duration of a non-competition clause incorporated in an agreement for the transfer of an undertaking the Commission has to appraise the complex economic matters. The Court must therefore limit its review of such appraisal to verifying whether the relevant procedural rules have been complied with, whether the statement of reasons for the decision is adequate, whether the facts have been accurately stated and whether there has been any manifest error of appraisal or misuse of power.”

Similarly, the Court is not well-placed to assess the political opportunity of foreign policy decisions but there seem to be no compelling reasons to exclude its jurisdiction completely. With regard to foreign policy decisions, the wide margin of discretion for the executive institutions implies – almost by definition – that the role of the judges is confined to checking against manifest errors of law, misuse of powers or clear excess in the bounds of discretion. A third criterion to be taken into account when deciding whether or not to reduce the scope of judicial review concerns the need for judicial protection of individuals affected by the foreign policy decisions. Taking into account the importance attached to the protection of human rights and the rule of law, codified as foundational values of the Union in Article 2 TEU, a full judicial review appears required when fundamental rights are at stake. The possibility to review the legality of CFSP decisions providing for restrictive measures against natural or legal persons confirms this position.
 
The observation that the intensity of judicial review may differ depending on the subject matter and the margin of discretion for the institutions reflects the existing practice of the Court with regard to actions for damages. According to the so-called Schoppenstedt formula, the non-contractual liability of the Union for damages resulting from decisions containing a significant element of discretion for the institutions can only be accepted in case of “a sufficiently flagrant violation of a superior rule of law for the protection of the individual has occurred”.
 This demanding threshold is a direct consequence of the wide margin of discretion enjoyed by the institutions where legislative action involving measures of economic policy is concerned. Arguably, a similar relationship between the intensity of judicial review and the margin of appraisal for the institutions in the field of EU external action could help to remedy the existing uncertainties.  
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