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The Draft Common Frame of Reference (DCFR), published in full in October 2009, is the result of a major research project funded by the European Commission under the Sixth European Framework Programme on Research.  The Joint Network on European Private law, consisting primarily of academics belonging to the Study Group on a European Civil Code and Research Group on EC Private Law (Acquis Group), has produced a monumental six volume work of 6,563 pages which sets out principles, definitions and model rules of European private law together with extensive commentaries and comparative notes. This is clearly a major academic achievement, but the question remains, having commissioned the DCFR, how will the European Commission utilise this document?  Its Communications of 2003
) and 2004
 suggest that a “political” Common Frame of Reference would assist in the improvement of the existing acquis communautaire and in drafting new legislation in the field of contract law, but would also, possibly, provide the basis for some form of harmonised instrument of European private law.  
This paper will examine the implications of relying on an academic text as a basis for harmonisation of European private law and, in particular, of the extension of the DCFR beyond its remit of European contract law to private law generally.  Using the example of non-contractual liability, the paper will seek to examine to what extent a smooth transition may be made from the academic framework of the DCFR to harmonised principles, implemented consistently, according to the same agreed norms, by the courts across all Member States.
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Introduction:

This paper takes the theme of “legal experts” in a different sense to that of the court appointed expert: that of the academic as “legal expert” in the formulation of legislation and legal principle.  Whilst it is rare in England and Wales for academics to be involved in law-making, civil law has traditionally shown a greater willingness to utilise the expertise of scholars in its legislative drafting.  Examples range from the influence of the pandectists in the drafting of the Bürgerliches Gesetzbuch (BGB) to the more recent proposals of the Avant-projet Catala to reform the French Civil Code in 2005.
 Nevertheless, such intervention is not without criticism.  The German Civil Code has been described as a “law for professors”,
 whilst the Avant-projet Catala has yet to be implemented and received criticism both from business and professional bodies on its publication, identifying potential problems in its practical application.
 
The prospect of a European Code of Obligations takes this a step further.  Whilst the European Commission has yet to fully support such a Code,
 in a number of communications,
 it has demonstrated its interest and willingness to give practical support for an optional set of principles, harmonising European contract law and therefore presenting European Member States with a 28th Law of Contract, to operate alongside existing national contract laws.  In its Action Plan of 12 February 2003, the Commission resolved, after consultation, to take measures which would, in concert with its current sector specific proposals for reform, increase the quality and coherence of the acquis communautaire in the area of contract law and examine the “opportuneness” of an optional instrument of European contract law. Its subsequent Communication of October 2004 set out the Commission's follow-up to the 2003 Action Plan, in the light of the reactions from EU institutions, Member States and stakeholders, and outlined the plan for a “Common Frame of Reference”, that is, a document providing clear definitions of legal terms, fundamental principles and coherent model rules of contract law, drawing on the EU acquis and on best solutions found in Member States' legal orders.  This document was to be prepared by a body, financed for three years under the Sixth Framework Programme for research and technological development.  The Joint Network on European Private Law was ultimately entrusted with the research.
  The result, somewhat later than anticipated, was the publication in October 2009 of the Draft Common Frame of Reference (DCFR).  This six volume work, entitled Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of Reference. Full Edition,
 replaced earlier outline editions published in 2008 and 2009 and sets out principles, definitions and model rules of European private law together with extensive commentaries and comparative notes.  This, by any estimation, is a major work of scholarship.  But does it provide the framework for a new European Code of Private Law?
This paper will examine the potential impact of the DCFR by focussing on the relationship between this academic work and the proposed goal of a 28th European law of contract.  To what extent does the DCFR provide the blueprint for harmonisation and what problems arise in transposing an academic text into actual law?  The paper will assess the DCFR in three stages: first, by examining the drafting process of the DCFR and, secondly, by examining the reaction to the DCFR from governments, practitioners, academics and other potential stakeholders.  Finally, it will consider the likely impact of the most recent development in this field: the July 2010 European Commission Green Paper on policy options for progress towards a European Contract Law for consumers and businesses.

The paper will thus seek to examine to what extent a smooth transition may be made from the academic framework of the DCFR to harmonised principles, implemented consistently, according to the same agreed norms, by the courts across all Member States.
Stage One: The Drafters of the DCFR
The 2004 Communication envisages two-fold input into the DCFR: a network of academic researchers delivering a final report by 2007 which provides all the elements needed for the elaboration of a Common Frame of Reference by the Commission,
 and stakeholder participation.
  The input from the latter would enable the network to take account of the range of different legal traditions in the EU and the interests of a wide range of businesses in diverse economic sectors from SMEs to multi-nationals, as well as consumers and legal practitioners.  Stakeholders, fundamentally, were seen as essential due to their technical expertise in providing detailed feedback to the academic researchers.  On this basis:
Regular workshops on all themes of the research will be organised to enable stakeholders to identify practical issues to be taken into account and give feedback. On each topic, there will be workshops so that stakeholders and the Commission can follow the evolution of the works. Workshops’ subjects will be specific and the number of participants to each workshop will be limited in order to ensure efficiency.

The Commission was also very clear that it would not be bound by the researchers’ final report
 and that it would be subject to a “practicability test” on the basis of concrete examples for the anticipated uses of the CFR.
  This was envisaged to involve checking that the draft CFR was fit for use in improving the acquis and preparing legislation and possibly by using the draft CFR by other institutions on a trial basis.   Ways to check the suitability of the draft CFR as a tool in international arbitration or in the Commission’s own contractual relationships were also likely to be sought.  The end result would be a “Commission CFR” presented, together with the researchers’ final report to the European Parliament, Council and Member States, leading to open consultation in the form of a White Paper, giving stakeholders at least six months to comment.
  The 2004 Communication concludes that “The adoption of the CFR by the Commission is foreseen for 2009. The CFR will be widely published, including in the Official Journal of the European Union and reviewed as necessary. Mechanisms for updating the CFR will be identified.”

Such aspirations were, as might be predicted, overly optimistic.  By 2005, the Commission had accepted that the proposal in the 2003 Communication to elaborate EU-wide standard contract terms (“STCs”) via a website hosted by the Commission was probably too ambitious.  STCS were typically drafted for a specific sector rather than generally and the speed of legislative change, it was acknowledged, would require constant updating, giving rise to large costs in terms of legal fees, in addition to the difficulties of translating such “sector-specific” terms.
  Nevertheless, a “Network of Excellence” was established in May 2005, using established research groups, notably the so-called Von Bar Group (the Study Group on a European Civil Code),
 and “Acquis group” (the Research Group on the Existing EC Private Law),
 which were already working on proposals to harmonise and improve the quality of European private law, but with reference also to groups such as the Project Group on a Restatement of European Insurance Contract Law (or “Insurance Group”),
 the Association Henri Capitant together with the Société de Législation Comparée,
 and the Research Group on the Economic Assessment of Contract Law Rules (or “Economic Impact Group”).
 It is perhaps not irrelevant to mention that the Von Bar group had already a well-established position on European Contract law - Christian Von Bar being a notable advocate for a European Civil Code
 – its website stating that “Our aim is to produce a codified set of Principles of European Law for the law of obligations and core aspects of the law of property.”  In contrast, the Acquis group, founded in 2002, seeks to “elucidate the common structures of the emerging Community private law ... primarily concentrat[ing] upon the existing EC private law which can be discovered within the acquis communautaire.”
 It is perhaps unsurprising that the resultant DCFR is a combination of consolidation of existing Directives and EU law and new core principles, bearing a not-inconsiderable resemblance to work previously undertaken by these two groups.
Despite use of established groupings with existing research in the area of European private law, the predicted time-frame fell by the wayside.  An “Interim outline” DCFR was delivered to the European Commission on 28th December 2007, followed by an “Outline” edition in December 2008 and finally the full edition in late 2009; the date by which the Commission foresaw the adoption of the final CFR.  One obvious reason was the extension of the DCFR beyond contract law (the remit set by the Commission).
  The final version of the academic draft (the DCFR) consists of 6563 pages and contains “principles, definitions and model rules” of European private law (together with copious comparative notes and comments on the model rules) and takes the form of 10 books, including General principles (Book 1), Contracts and other juridical acts (Book II), Obligations and corresponding rights (Book III), Specific contracts and the rights and obligations arising from them (Book IV), Non-contractual liability arising out of damage caused to another (tort law) (Book VI), Unjustified enrichment (Book VII) and Trust law (Book X).  The aim of the drafters of the DCFR is clear: “If the content of the DCFR is convincing, it may contribute to a harmonious and informal Europeanisation of private law”.

In extending the scope of the research, the Drafters highlighted the difficulties of identifying the correct dividing line between contract law and the remainder of the law of obligations.  In some senses, this appears logical.  A contract for professional services may raise issues of not only contract law, but also negligence (tort/delict) and, if for the sale of land, issues of property law.  The whole of the law of obligations was thus approached “as an organic entity or unit’,
 the drafters expressly acknowledging that the DCFR is not structured on an “everything or nothing” basis and parts may be severed for later deliberation or merely academic discussion if necessary.
  The research does, however, go beyond potential overlaps to a vast extension of remit, including the formulation of entire books on unjustified enrichment, trusts law and moveable property.  The result is not a formulation of principles of European Contract law, but, de facto, a model for a traditional civil code, albeit with the reluctant acknowledgement that the initial remit had been somewhat exceeded.  Of particular note is the acknowledgement at paragraph 30 on the Introduction to the DCFR that “The ‘academic’ frame of reference is not subject to the constraints of the ‘political’ frame of reference. While the DCFR is linked to the CFR, it is conceived as an independent text.”  In other words, the academic drafters assert their independence:
It must be stressed that what is referred to today as the DCFR originates in an initiative of European legal scholars. It amounts to the compression into rule form of decades of independent research and co-operation by

academics with expertise in private law, comparative law and European Community law. The independence of the Groups and of all the contributors has been maintained and respected unreservedly at every stage of the labours … The Study Group and the Acquis Group alone, however, bear responsibility for the content of these volumes. In particular, they do not contain a single rule or definition or principle which has been approved or mandated by a politically legitimated body at European or national level (save, of course, where it coincides with existing EU or national legislation). It may be that at a later point in time the DCFR will be carried over at least in part into a CFR, but that is a question for others to decide.

The DCFR therefore contains its own “health warning”: it is a work of academic scholarship and independent research.  It is not a mere facilitation of the Commission’s Communication strategy – it is a document to be discussed and debated.  Von Bar’s equally frank comment in an article highlights the academic-nature of this enterprise: “So we started out as (and have stubbornly remained) an independent and autonomous group of scholars, driven by curiosity and the hope that we might be able to add something to the knowledge of European private law. After all, what we have been preparing since our start is an Academic Common Frame of Reference, and the coverage of such a work needs no better justification than any other topic of research the results of which are being published.”

It is nevertheless expressly stated to be a possible model for a political CFR: “The DCFR presents a concrete text, hammered out in all its detail, to those who will be deciding questions relating to a CFR. A ‘political’ CFR would not necessarily, of course, have the same coverage and contents as this academic DCFR.”
  This, it is submitted, raises a fundamental question: to what extent have the academic “experts” taken account of feedback from other stakeholders, thereby obtaining the practical and technical input envisaged by the Commission?  Consultation has taken place, but unfortunately a number of questions have arisen as to the quality of the consultation process in practice. 

(i) Input from non-academic stakeholders
In view of the acknowledged “academic” expertise of the researchers, it becomes important to identify to what extent stakeholders were permitted input into the research process.  The 2004 Communication emphasised the crucial role of the stakeholders in responding to the academic proposals of the researchers.  Two progress reports in 2005 and 2007 indicate the nature of this feedback.
 In establishing a network of stakeholder experts on the CFR (“CFR-net”) consisting of over 170 business and consumer representatives and legal practitioners from European countries in 2004, the aim was to obtain input through comments on research papers, discussed in workshops and via a dedicated website.
  The 2007 progress report notes that the network of stakeholder experts (CFR-net) was continuing to operate by participating in the workshops and providing comments on the drafts developed by the researchers and that the network of Member States experts, consisting of contract law experts

had met twice.
In reality, closer scrutiny raises a number of concerns in relation to the consultation process.  The first progress report lists the membership of CFR-net, which is set out below. 
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A number of observations may be made.  First of all, countries are not equally represented: Cyprus, Estonia, Greece, Hungary and Slovakia have no representatives, whilst Germany, the UK and EU organisations have more than 20.  Further, it is clearly dominated by business and lawyers organisations with few consumer representatives.  Secondly, those participating have expressed concerns as to their role in the formulation of the DCFR.   Complaints have been raised that CFR stakeholders were not informed and consulted as regularly as was hoped.
  Business Europe, the Confederation of European Business, for example, representing the views of business federations from 34 countries, has expressed serious concerns about the consultation process and the interaction between the input from representative stakeholders and the group of researchers.
 It has also been observed that consultation appears to have covered only for some parts of the draft and hardly at all the question of its overarching structure.
  The tight timetable set by the Commission is no doubt partly to blame for the limited consultation undertaken,
 but such comments suggest a lack of stakeholder confidence that their views were fully taken into account in the drafting process. 
In this light, one must conclude that the DCFR remains primarily an academic document, presented nevertheless as a “building block” towards the political Common Frame of Reference.  While the result of the DCFR is a fascinating and outstanding piece of scholarship likely to form part of the basic content of any European private law library, the question remains how one goes from the “academic” to the “political”.  
(ii) Problems arising from an “academic” proposal for reform. 
The DCFR is not, as drafted, politically neutral.  Its lead drafter, Professor Christian Von Bar, has clearly expressed his personal view that the Commission should introduce a European Civil Code, leading many to view the DCFR as a means to an end, namely a first step in this direction.
  The principles outlined in the DCFR additionally indicate that policy is far from ignored in the drafting of the principles. The principles underlying the rules are stated to be those of freedom, security, justice and efficiency.  Any reader familiar with private law will appreciate the tensions which exist between principles such as freedom to act and the demands of justice which restrict freedom in order to protect contractual loyalty and co-operation, between advocating efficiency (that is, the freedom to avoid unnecessary impediments and costs) and promoting contractual security.  To these may be added the “overriding” principles of a high political nature: the protection of human rights, the promotion of solidarity and social responsibility, the preservation of cultural and linguistic diversity, the protection and promotion of welfare and the promotion of the internal market.  Again such principles will inevitably conflict.
  Welfarism and social solidarity do not necessarily have any connection with promotion of the internal market and notably principles based on efficiency.  Do we in any event have one notion of “welfarism” capable of being stated in one single set of principles or differing notions dependent on national public opinion and socio-economic norms?
  Many have also questioned how a “harmonised” form of law ensures the preservation of cultural and linguistic diversity: national law being, to a certain extent, part of and reflecting our national cultural norms.
  The Drafters recognise that this principle will conflict with principles of solidarity, the protection and promotion of welfare and, most fundamentally, the promotion of the internal market.
  Their reaction suggests that this “overriding” principle will have limited impact:
...the impetus for the DCFR in its present form and for its present purposes came from, on the one hand, recognition of cultural and linguistic diversity and, on the other, concerns about the harmful effects for the internal market (and consequently for the welfare of European citizens and businesses) of an excessive diversity of contract law systems ... the purpose of the CFR as a legislator’s guide or toolbox is to enable the meaning of European legislation to be clear to people from diverse legal backgrounds. Moreover, existing cultural diversity was respected by the participation on an equal footing of lawyers from all European legal cultures in the preparation of the DCFR and by the serious attempt to reflect, as far as possible, all legal systems of the EU Member States in the Notes. This resulted in unity out of diversity, at a soft-law level. Linguistic diversity will be respected by ensuring that the DCFR is translated into as many European languages as possible.

It is perhaps unsurprising to see such a limited response to cultural and linguistic diversity in a harmonisation project, but demonstrates clearly that the application of the underlying and overriding principles is far from obvious and creates an immediate level of uncertainty.  A professorial debate as to the balance of principles on which private law rests may be interesting but unlikely to guide future courts and litigants as to the interpretation of the model rules contained in the DCFR in practice. 
Such difficulties may be illustrated by examining briefly a section of the DCFR.  In view of the size of the contractual section, it is simpler to choose a more concise section, namely that dealing with the law of tort (or delict), termed “non-contractual liability”.  The comments below apply nevertheless across the DCFR generally.  The next section will thus examine the key tort principles and the interpretative problems likely to arise in practice.
An example: Non-contractual liability

As already stated, the extension of the DCFR to non-contractual liability is controversial per se.  The remit of the Drafters was to provide principles of European Contract law, instead the Commission received principles on much of European Private Law.  Anyone familiar with the law of tort or delict in European private law will know that a number of models of liability exist:

The Common Law: case based; resting on a system of nominate torts with their own rules and specific requirements.  
The Romanistic Model (France, Belgium etc): A general article in a Code resting liability on the three constituents of fault, causation and damage.

The Germanic Model (German, Austria etc): A more detailed article of a Code imposing liability for unlawful acts or omissions by which the culprit intentionally or negligently causes harms specified protected interests of another.

These three models differ significantly in their operation and application.  The classic example is the recovery of pure economic loss caused by negligence.
  The leading English case of Murphy v Brentwood
 informs us that it is rarely recoverable in English law and recovery is problematic in German law in that it is not a protected interest under para 823(1).
  In contrast, pure economic loss is not an issue in French law where it is not required as a distinct category of harm but dealt with in the same way as any other type of loss.

The DCFR in Book VI, rule 1:101 sets out a basic framework for tortious/delictual liability:

Book VI Non-contractual liability arising out of damage caused to another

VI. – 1:101: Basic rule

(1) A person who suffers legally relevant damage has a right to reparation from a person who caused the damage intentionally or negligently or is otherwise accountable for the causation of the damage.

While it is clearly distinct from the common law framework, we can note three key concepts: “legally relevant damage”, “intentional or negligent” harm and “causation”.  These are defined in term in “VI. – 2:101: Meaning of legally relevant damage”,
 “VI. – 3:101: Intention”, “VI. – 3:102: Negligence”
 and “VI. – 4:101 Causation”
 respectively.  I will confine my analysis to a straightforward question: what do we mean by negligence?  Article 3:102 tells us:
VI. – 3:102: Negligence

A person causes legally relevant damage negligently when that person causes the damage by conduct which either:

(a) does not meet the particular standard of care provided by a statutory provision whose purpose is the protection of the person suffering the damage from that damage; or

(b) does not otherwise amount to such care as could be expected from a reasonably careful person in the circumstances of the case.

This is uncontroversial as most systems in this context refer to the standard of the “reasonable man”, le bon père de famille” or “bonus paterfamilias”, but how do we identify the particular standard of care to be expected from a reasonably careful person in the circumstances of the case?  The DCFR gives some guidance.  The standard may be ascertained with reference to a specific statutory provision or, more generally, by weighing up a number of relevant factors which will be familiar to many national audiences: the costs and benefits of prevention, the type and extent of the imminent danger, and whether a particular close relationship or relationship of trust exists between the person acting and the injured party.
  Other relevant factors include whether the risks of private or commercial life are involved, whether children or adults are anticipated to be in proximity to the source of danger and whether the risk was known.  The drafters conclude, however, that a conclusive list of deciding factors is impossible and the assessment of negligence must ultimately be a matter for the courts.

The problem remains that the notion of the “reasonably careful person” is a relative standard, based on the normative standards of behaviour we expect of people in society.  The standard will not necessarily be set at the same level in every Member State.  For example, safe driving on a UK motorway will require a maximum speed of 70 mph, whereas in Germany there is no limit, save for an advisory speed limit (Richtgeschwindigkeit) or 130km/h (80mph), and in France, it is 130 kmh/80mph (110 kmh/68 mph when wet).  At what speed does the “reasonably careful driver” drive in these circumstances?  Equally, if a parent gives her teenage child a present of an air-gun, informing the child to be careful, does the parent exercise “reasonable care” when the teenager injures herself or a friend whilst playing with the air-gun?
  It will be for the court, and therefore the judge/s to determine whether the standard of “reasonably careful person” is met, taking into account both the factual circumstances of the case and the perceived normative standard set by the law in this context. Such a decision will not realistically be value-neutral, but reflect policy decisions as to the role of tort law intervening into citizen’s lives and imposing duties and burdens on individual citizens to protect others.   Can we realistically guarantee that a judge in Southern Spain will interpret the standard of care in the same way as a judge in Sweden?  An English judge to apply the same normative standard as her Greek counterpart?  How do we ensure this when dealing with one of the most popular areas of tort law applied in courts on a daily basis, particularly in countries where the court system is decentralised and spread across the Member State and such matters are regarded as questions of fact and rarely appealed?  Further, the law of tort or delict does not exist in “legal” isolation.  It must be viewed in its broader context, affected by, notably, insurance law, but also other social structures, such as workers’ compensation and social security payments, criminal and administrative law and other statutory mechanisms.  Fundamentally, it mirrors our national attitudes towards self-determination and individual and social responsibility, rendering the notion of harmonised rule at the very least difficult to apply.
This brief example leads to a number of conclusions.  Harmonisation will not be easy.  Extending it beyond contract law to other areas of law merely exacerbates such difficulties.  Reference also to general concepts such as “reasonable care” will raise problems in ensuring a consistent interpretation of the rules across all Member States. Harmonisation will only operate in the face of consensus and an acceptance of the need to change national positions and move towards a united position on key policy choices.  The reaction to the DCFR suggests that we are still a long way from this position.

Stage Two: Reaction to the DCFR

(i) The Common law: England and Wales
The reaction of the common law legal community to the DCFR has generally been unfavourable.  This is perhaps not a great surprise in view of England’s ambivalent relationship with the European Union and the absence of codification generally in the common law legal system.  Further, as a minority legal system, any such harmonisation of private law principle would be likely to be under suspicion.
  Added to that economic concerns from the profession of the possible diminution of London’s importance as a commercial and legal centre, the reaction to the DCFR has been one of suspicion and apprehension.

In February 2009, Professor Simon Whittaker of Oxford University prepared an appraisal of the DCFR for the Ministry of Justice.
  His views were less than favourable, noting:
... the very considerable difficulties facing its authors: difficulties of methodology (in relation to the role of the acquis beyond its own provisions, the proper use of comparative law and “best solutions”); difficulties of organisation and language (with the collaboration of so many scholars from different legal systems and traditions); difficulties of co-ordination (in particular, putting together the work of three distinct bodies of material); and difficulties of time and shifting purpose (the drafting of the DCFR itself taking place in a bare three years during which its purpose appeared to shift significantly).
In a later article, Whittaker warns of the likely difficulties in applying such a document, concluding that “Overall, therefore, in my view, the DCFR does not provide an appropriate basis for the CFR if this is to be used as an EC legal toolbox ... [W]hat does appear is the extraordinarily open-textured nature of the propositions – be they values behind the law, or principles overriding or underlying the model rules”.
  His Oxford colleague, John Cartwright, also a Professor of Anglo-American Private Law at the University of Leiden, highlights the difficulties the CFR raises to common lawyers in general: “The proposal for a Common Frame of Reference (CFR) presents a challenge to every domestic legal system in Europe ... [T]he articulation of a possible framework of general principles and model rules ... prompts each domestic system to reconsider its own principles and legal rules of (inter alia) the private law of contract ... This is not to say that English law should fall in line with the CFR – not only because the style of drafting is alien to the English statutory draftsman ... but also because there is no a priori reason to assume that the law of contract should be harmonised.”
 Hugh Collins in his work, The European Civil Code: The Way Forward
 is more benign, favouring a European Civil Code as a means of setting a framework of general principles promoting social justice across the European Union and contributing to the development of a common European identity, although this does not lead him to support the DCFR in its present form. 
(ii) Scotland

The Scottish reaction, in contrast, has been favourable, noting the DCFR represents a welcome opportunity to develop Scots law in a manner that is consistent with the theoretical foundations of Scots law,
 and away from the hegemony of English law which, in the view of the author of the report, has left Scots law under-theorised and diminished its civil law heritage.  
(iii) Civil law
Whilst one might expect a more positive response from civil lawyers, the reaction has nevertheless been more nuanced.  In a leading article, six leading German scholars
 have highlighted a number of serious shortcomings relating to the DCFR, including unresolved or unconvincing policy decisions and ill-adjusted and inconsistent rules.   They accuse the drafters of a massive erosion of private autonomy shifting the content of the contract from the parties towards the law and the judiciary, together with an abundance of general provisions and open-ended legal concepts.  They conclude that the DCFR does not constitute an appropriate basis for an optional code of European private law and that a thorough discussion of its normative foundations is needed.
French jurists have also long been critical of the harmonisation process, indeed one of the justifications for reform of the French Civil Code in 2005 was that the 1804 Code should be updated to provide a model for any future harmonisation process.  Denis Mazeaud, a leading professor at Université de Paris II (Panthéon-Assas), writing in 2010 raises the common accusation that harmonisation will lead to a contract law orientated to economic efficiency and business, limiting party autonomy, and destroying the “cultural masterpiece” of the French Civil Code: 
Aujourd’hui, beaucoup d’auteurs demeurent très hostiles au droit européen des contrats, tant en ce qui concerne l’entreprise d’européanisation du droit des contrats, qu’à la substance de ce droit.  Quelques grandes plumes de la doctrine française ont dénoncé avec vigueur les méfaits et les dangers de l’européanisation du droit des contrats: appauvrissement culturel, uniformité ‘ennuyeuse’ et ‘lugubre’ se substituant à une diversité créative et dynamique, disparition des codes nationaux, le réquisitoire est implacable. L’entreprise d’unification européenne causerait, à les en croire, des dommages irréparables et porterait notamment une atteinte fatale et irréversible à l’esprit qui anime le modèle contractuel français.

The response of the Common Core group (also known as the Trento Group) is also interesting.  This group was launched in 1995 and seeks to unearth the “common core” of European private law, i.e. what is already common among the different legal systems of Europe, subdividing the research area in the general categories of contracts, torts and property.  In its evaluation of the DCFR,
 the group comment, in particular, on the incorporation into the DCFR of the two conflicting principles of freedom of contract and justice.  The resultant tensions between approaches based on the market and social justice, is never fully spelled out or resolved.  The group further highlights likely difficulties in interpretation arising from extensive use of broad concepts such as “reasonableness” and “good faith”.  The group comments that: 
 … if the aim of the DCFR is to foster legal harmonization, this aim is particularly hard to reach by employing general clauses, because their meaning and scope cannot be defined a priori, and it is very likely that national interpreters will rely on the rules applied in their own system, which they know best, thereby reproducing at the European level the discrepancies that exist among national legal systems. On the other hand, general clauses fulfil a useful role, because their very vagueness allows flexibility to the system, which is consequently able to adjust to changing needs and different circumstances, a role that is as useful at the European level as in national laws. Yet, this objective can be attained only if the use of the margins of flexibility is kept under control by interpreters that share a common legal culture and working methods. As long as this element is missing in Europe (and this is clearly the case today), the risk of uncertainty and disparity is very high.

The systematic style of the DCFR is further noted to be influenced by the German model on several occasions.  Whilst suitable for an optional code, the group question whether this is helpful if the DCFR ultimately becomes an optional toolbox assisting legislators and future draftsmen, forced to navigate the highly complex and systematic structure of the DCFR.  Finally the group highlights the challenge of translating the provisions into the languages of each Member State and the linguistic challenges likely to follow.
From such comments, three main conclusions may be drawn.  First, that there is widespread criticism of the DCFR and concern as to its ability to harmonise European law.  Secondly, that criticism of the “professorial” or “academic” nature of the text raises the question how, practically, any such provisions would be implemented.  Finally, one notes the continued influence of national characteristics in the response, perhaps typified by the response of the English professor, John Cartwright, and the Scottish academic, Laura MacGregor.  For the Scots, the DCFR represents a chance for Scotland, as a mixed legal system, to recognise its civil law heritage and resist further assimilation with the English common law and therefore to be welcomed.  For the common lawyer, the prospect of a loosely defined code is an alien concept, to be treated with suspicion and caution.
Stage Three: The Green Paper
Nevertheless the response from the Commission has been forthright.  Under the Europe 2020 strategy – launched by President José Manuel Barroso on 3 March 2010 (IP/10/225),
 the Commission resolved to tackle bottlenecks in the Single Market as a means to drive economic recovery. This included working on harmonised solutions for consumer contracts, EU model contract clauses (back, it would seem, on the agenda) and making progress towards an optional European contract law.

On 12 May 2010, the Commission made its first step, convening a new expert group to transform the DCFR into a simple, user-friendly workable solution adapted to the needs of consumers and the reality of the business environment (IP/10/595).
 The group, composed of legal experts and practitioners from all over Europe, would, it is proposed, meet once a month in Brussels. This would be combined with public consultation to ensure that the group addresses the most important problems faced today by consumers and businesses in the field of contract law. On 1 July 2010, the Commission launched a Green Paper, seeking contributions from all citizens and stakeholders, Member States, EU institutions, national, regional and local authorities, intergovernmental and non-governmental organisations, academia, social partners and civil society organisations on the policy options for progress towards a European Contract Law for consumers and businesses.
  From the Commission’s perspective, a common Contract law would maximise the benefits of the internal market and increase cross-border trade, giving consumers a higher level of consumer protection and rendering it easier and cheaper for businesses, particularly SMEs, to contract with parties from other Member States.
  To what extent do these steps successfully respond to the concerns raised earlier in this paper as to the difficulties of transforming the “academic” into the “political”?
(i) The Experts
The role of the experts is, as aforementioned, to redraft the DCFR to provide a “user-friendly text”, following the life cycle of a contract from pre-contractual duties and the formation of a contract to remedies for the breach of a contract and the consequences of termination.  In the Commission Decision  of 26 April 2010 to set up the Expert Group on a Common Frame of Reference in the area of European contract law,
 Article 2 describes the group’s task as being “to assist the Commission in the preparation of a proposal for a Common Frame of Reference in the area of European contract law, including consumer and business contract law, and in particular in: (a) selecting those parts of the Draft Common Frame of Reference which are of direct or indirect relevance to contract law; and (b) restructuring, revising and supplementing the selected contents of the Draft Common Frame of Reference, taking also into consideration other research work conducted in this area as well as the Union acquis.”  18 Contract law experts, lawyers and consumer representatives were then appointed, with a mandate to meet monthly until May 2011. The European Parliament and the Council have observer status at the group’s meetings.

One obvious point may be immediately made: European contract law is reasserted as the end goal and the wider remit of the DCFR put to one side.  Secondly, the Commission is seeking to bring together experts outside academia, namely people practising contract law on a daily basis like lawyers and notaries, as well as consumer and business representatives.   The first meeting, we are told, focused on concrete questions concerning the definition of the contract, its interpretation and formation. 
Nevertheless the list of experts is interesting:

List of experts

Ms Susanne Czech, European E-commerce and Mail Order Trade Association 

Professor Fernando Gomez, Universitat Pompeu Fabra, Barcelona

Professor Luc Grynbaum, Université Paris-Descartes 

Professor Torgny Håstad, Justiteråd Högsta domstolen, Stockholm

Professor Martijn W. Hesselink, University of Amsterdam 

Professor Miklos Kiraly, Eötvös Loránd University, Budapest

Professor Irene Kull, Faculty of Law, Tartu

Maître Pierre Levêque, Avocat au Barreau de Paris 

Professor Paulo Mota Pinto, Universidade de Coimbra 

Professor Jerzy Pisulinski, University Jagiellonian, Krakow
Mr Bob Schmitz, European Consumer Consultative Group, Luxembourg

Professor Hans Schulte-Nölke, European Legal Studies Institute, Osnabrück

Professor Jules Stuyck, Avocat au Barreau de Bruxelles

Professor Anna Veneziano, Università degli Studi di Teramo

Maître Ioana Lambrina Vidican, Notary, Bucharest 

Professor Simon Whittaker, University of Oxford 

Professor Hugh Beale, University of Warwick

Professor Eric Clive, University of Edinburgh

Two academic professors, Professor Bénédicte Fauvarque-Cosson of Université of Paris II (Panthéon-Assas), and Professor Christian von Bar, University of Osnabrück, have further been appointed Special Advisors to Vice-President Viviane Reding on European contract law. These professors will give the Vice-President advice on the conclusions of the group’s work.  Of the 18 listed above, 14 bear the title Professor and a number were involved with drafting the academic DCFR (Professors Beale, Schulte-Nölke, Grynbaum, Pisulinski, Clive and Hesselink).  Professors may, in addition, practice, but it seems legitimate to question the balance in terms of expertise and, looking at the list, country involvement: England has two members out of 18 (one ninth of the group) albeit two academics with differing views of the DCFR!  Can this really solve the problem of converting the academic to the political?  One may wonder ...

(ii) The Green Paper

Much would therefore seem to rest on the Green Paper consultation process.  The paper puts forward a number of options, re-opening completely the debate as to the nature of any “European Contract Law”.  At para 4.1, the Commission asks: What should be the legal nature of the instrument of European Contract Law?  Seven policy options are put forward, ranging from a non-binding instrument, aiming at improving the consistency and quality of EU legislation, to a binding instrument which would set out an alternative to the existing plurality of national contract law regimes, by providing a single set of contract law rules. 

Option 1: Publication of the results of the Expert Group

Option 2: An official "toolbox" for the legislator

Option 3: Commission Recommendation on European Contract Law

Option 4: Regulation setting up an optional instrument of European Contract Law

Option 5: Directive on European Contract Law

Option 6: Regulation establishing a European Contract Law

Option 7: Regulation establishing a European Civil Code

The paper also considers whether any such instrument should cover both business-to-consumer (B2C) and business-to-business (B2B) contracts, cross-border and domestic contracts, specific types of contracts such as service contracts and whether it should be confined to contract or include “related” topics, such as restitution, non-contractual liability, acquisition and loss of ownership of goods and proprietary security in movable assets.  It is expressly recognised at 4.3.4. that any proposal for a European Civil Code would need to cover not only contract law, including specific types of contracts, but also tort law, unjustified enrichment and the benevolent intervention in another's affairs.  Consultation will take place under 31 January 2011.  Having evaluated the results, the Commission currently suggests that further action may be taken by 2012.  It is open to “any interested stakeholder” to respond to the questions raised in the Green Paper or simply comment on the issues more generally.
In other words, there is everything to play for.

Conclusion:
Vice-President Viviane Reding, the EU's Justice Commissioner on 1 July 2010 stated: “I call on consumers and businesses from all 27 Member States to contribute actively to the Commission's public consultation. This is certainly a time of crisis for Europe's economy. But it is also a time where we have an historic opportunity to drive economic growth by easing the cost of cross-border transactions. It is therefore now the time to make a quantum leap towards a more European contract law.”
  The question raised in this paper is how we go about taking this step.  Do we develop a law of professors subject to some consultation from interested parties or do we place more emphasis on developing consensus and formulating an instrument desired and practically operational in all Member States with broader involvement of all stakeholders, be they in favour or against the idea of European Contract Law, be they from smaller Member States or larger, with equal participation and weight given to their views.  My concern may be summed up as one of democratic deficit; that an academic project is being given political force without due attention being paid to the health warning, stated clearly by the academics themselves, that this is a work of academic scholarship and independent research prepared by an independent and autonomous group of scholars.  There appears to be a danger of using the DCFR as a knee-jerk reaction to the economic crisis currently affecting Europe.  A European law of contract or Civil Code would certainly produce headlines and show the Commission to be pro-active and forthright in its approach to the promotion of an internal market, breaking down the barriers which few would deny that different languages and laws create.  But bigger questions must be addressed.  How, practically, will such an instrument operate, bearing in mind the problems (and costs) of translation, consistency of interpretation and application, and of course the task of retraining lawyers and judges as to the elements of this new 28th system of law.  Moving from the “academic” to the “political” is a huge step and one, it is submitted, to be taken with caution, conscious of the wider legal community to which any resultant legal instrument will apply.
[image: image1]
� ‘Action plan on a more coherent European contract law’ COM (2003) 68 final..  


� ‘European Contract Law and the revision of the acquis: The way forward’ COM (2004) 651 final.


� P. Catala, Avant-projet de réforme du droit des obligations et de la prescription (Paris: La Documentation française, 2006) : translation into English by S. Whittaker and J. Cartwright: � HYPERLINK "http://www.justice.gouv.fr/art_pix/rapportcatatla0905-anglais.pdf" �http://www.justice.gouv.fr/art_pix/rapportcatatla0905-anglais.pdf� .


� See R. C. Caenegem, J� HYPERLINK "http://www.cup.cam.ac.uk/us/catalogue/catalogue.asp?isbn=9780521438179" �udges, Legislators and Professors� (CUP, 1992).


� See, for example, the reaction of MEDEF (Mouvement des Entreprises de France), ‘Observations sur l’avant-projet de réforme du droit des obligations et du droit de la prescription’ (14 June 2006): � HYPERLINK "http://www.medef-gironde.fr/staging/medias/upload/97374_FICHIER.pdf" �http://www.medef-gironde.fr/staging/medias/upload/97374_FICHIER.pdf� and the report of the Conseil National des Barreaux (Projet de rapport du groupe de travail chargé d’étudier l’avant-projet de réforme du droit des obligations et du droit de la prescription, November 2006:� HYPERLINK "http://www.cnb.avocat.fr" �www.cnb.avocat.fr� ).


� Unlike the European Parliament: see resolution of the European Parliament on European Contract Law and the revision of the acquis: the way forward (23 March 2006) and the resolutions of the European Parliament of 26 May 1989 (OJ C 158, 26.6.1989, p. 400) , 6 May 1994 (OJ C 205, 25.7.1994, p. 518) , 15 November 2001 (OJ C 140 E, 13.6.2002, p. 538) and 2 September 2003 (OJ C 76 E, 25.3.2004, p. 95) that a uniform internal market cannot be fully functional without further steps towards the harmonisation of civil law.


� See ‘Communication from the Commission on European Contract Law’, 11 July 2001 COM(2001) 398 final (� HYPERLINK "http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/cont_law_02_en.pdf" �http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/cont_law_02_en.pdf�) , 


 ‘A more coherent European contract law: An action plan’ COM (2003) 68 final (� HYPERLINK "http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/actionplan_en.htm" �http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/actionplan_en.htm�) 


and ‘European Contract Law and the revision of the acquis: The way forward’ COM (2004) 651 final (� HYPERLINK "http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/communication2004_en.htm" �http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/communication2004_en.htm�).


� Funded as a ‘Network of Excellence’ under the European  Commission’s sixth Framework Programme for Research and Technological Development, Priority 7 – FP6-2002-Citizens-3, Contract N° 513351.


� C. von Bar and E. Clive (eds) (Munich: Sellier, 2009 and Oxford: OUP, 2010).  


� Brussels, 1.7.2010  COM (2010) 348 final: 


6� HYPERLINK "http://ec.europa.eu/justice_home/news/consulting_public/0052/consultation_questionaire_en.pdf" �http://ec.europa.eu/justice_home/news/consulting_public/0052/consultation_questionaire_en.pdf� .   


� Op. cit. at 3.1.1.


� Op. cit. at 3.1.2.


� Ibid.


� Op. cit. at 3.2.1.


� Op. cit. at 3.2.2.


� Op. cit. at 3.2.3.


� Op. cit at 3.2.4.


� See European Commission, ‘First Progress Report on The Common Frame of Reference’ COM (2005), 456 final, at 4.1: � HYPERLINK "http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0456:FIN:EN:PDF" �http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0456:FIN:EN:PDF�.


� See � HYPERLINK "http://www.sgecc.net/" �http://www.sgecc.net/� 


� � HYPERLINK "http://www.acquis-group.org/" �http://www.acquis-group.org/�. 


� � HYPERLINK "http://www.uibk.ac.at/zivilrecht/restatement/" �http://www.uibk.ac.at/zivilrecht/restatement/�: Principles of European Insurance Contract Law (PEICL) (Sellier, 2009).


� The Association Henri Capitant des Amis de la Culture Juridique Française and the Société de législation comparée joined the academic network on European Contract Law in 2005 to work on the elaboration of a "common terminology" and on "guiding principles" as well as to propose a revised version of the Principles of European Contract Law (PECL). The results of this work were sent to the European Commission and have already been published in French. The English translation is published by Sellier: European Contract Law�Materials for a Common Frame of Reference: Terminology, Guiding Principles, Model Rules�(Munich: Sellier, 2008).


� See � HYPERLINK "http://www.tilburguniversity.nl/tilec/" �http://www.tilburguniversity.nl/tilec/� and P. Larouche & F. Chirico (Eds.), Economic Analysis of the DCFR, the Work of the Economic Impact Group within the CoPECL Network of Excellence (Munich: Sellier, European Law Publishers, 2010).


� See C von Bar, ‘Le Groupe d'études sur un Code civil européen’ RIDC 2001. 127 ; S Swann and C von Bar, ‘Response to the Action Plan on European Contract Law: A More Coherent European Contract Law (COM (2003) 63)’ (2003) 11 European Review of Private Law 595.


� � HYPERLINK "http://www.acquis-group.org/" �http://www.acquis-group.org/� 


� A fact acknowledged by the drafters in the Introduction at paras. 30-31 (n 9): “The coverage of the DCFR is thus considerably broader than what the European Commission seems to have in mind for the coverage of the CFR ... The “academic” frame of reference is not subject to the constraints of the ‘political’ frame of reference ... The correct dividing line between contract law (in this wide sense) and some other areas of law is in any event difficult to determine precisely. The DCFR therefore approaches the whole of the law of obligations as an organic entity or unit.”


� See Introduction to DCFR (n 9 above) at [8].  See also: “The drafters of the DCFR nurture the hope that it will be seen also outside the academic world as a text from which inspiration can be gained for suitable solutions for private law questions”: ibid.   


� See (n 9) at [31].


�  See (n 9) at [61].


� See (n 9) at [5].


� ‘A Common Frame of Reference for European Private Law - Academic Efforts and Political Realities’ (May 2008): � HYPERLINK "http://www.ejcl.org/121/abs121-27.html" �http://www.ejcl.org/121/abs121-27.html� (emphasis in text).


� See (n 9) at [6].


� First Annual Progress Report on European Contract Law and the Acquis Review of 23 September 2005:


� HYPERLINK "http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/progress05_en.pdf" ��http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/progress05_en.pdf�


� HYPERLINK "http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/COMM_PDF_COM_2007_0447_F_EN_ACTE.pdf" �Second Progress Report on the Common Frame of Reference – July 2007�: � HYPERLINK "http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/COMM_PDF_COM_2007_0447_F_EN_ACTE.pdf" ��http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/COMM_PDF_COM_2007_0447_F_EN_ACTE.pdf�


� First Progress Report at 2.2.1 and 2.2.2, reporting that since March 2005, the following workshops had been held: Services contracts (11 March); Franchise, Agency, Distribution (16 March); Personal Security Rights (19 April); Benevolent Intervention (29 April); Unjust Enrichment (20 May); Notion and Functions of Contract (7 June) and Notion of Consumer and Professional (21 June).


� EU organisations signifies organisations such as Business Europe, Federation of European Direct Selling Associations, Council of Bars and Law Societies of Europe and � HYPERLINK "http://www.cnue-nouvelles.be/en/000/index.html" �Council of the Notariats of the European Union�.


� See R Sefton-Green, ‘The DCFR, the Avant-projet Catala and French Legal Scholars: A Story of Cat and Mouse?’ (2008) 12 Edin LR 351 at 357.  For criticism of the consultation methods adopted in relation to the consumer acquis, see JW Rutgers and R Sefton-Green, ‘Revising the Consumer Acquis: (Half) Opening the Doors of the Trojan Horse’ (2008) 16 ERPL 427.


� See ‘European Contract law: Common frame of reference (CFR)’ 10 May 2006 (� HYPERLINK "http://www.businesseurope.eu" �http://www.businesseurope.eu�).


� R Schulze in R Schulze (ed), Common Frame of Reference and Existing EC Contract Law (Sellier, Munich 2008) at 6.


� See 3.2.4 of the 2004 Communication.


� Hesselink, for example, has commented that “the Commission has adopted the strategy of small steps, which conceals the fact that, in the end, and in all likelihood, there will be a (draft) European code of some sort.”: MW Hesselink, ‘The politics of a European Civil Code’ (2004) 10 European Law Journal 675 at 694.  See also M Kenny, ‘The 2004 Communication on European Contract Law: those magnificent men in their unifying machines’ (2005) 30 European Law Review 724.


� The DCFR Introduction adds, unhelpfully, at [16] that freedom, security, justice and efficiency also have a role to play as overriding principles and thus have a double role: the two categories overlap.


� See T Wilhelmsson, ‘Varieties of welfarism in European contract law’ (2004) 10 ERPL 712.


� See R Sefton-Green, ‘Cultural diversity and the idea of a European Civil Code’ in MW Hesselink, The Politics of a European Civil Code (Kluwer Law International, 2006); T Wilhelmsson, E Paunio and A Pohjolaienen (eds), Private Law and the Many Cultures of Europe (Kluwer Law International, The Hague 2007).


� See (n 9) at [19].


� Ibid.


� S Banakas, Civil liability for pure economic loss (Kluwer Law International, 1996) and JM Van Dunne, ‘Liability for Pure Economic Loss: Rule or Exception?’ (1999) 7 ERPL 397.


� [1991] 1 AC 398.


� (1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property or another right of another person is liable to make compensation to the other party for the damage arising from this.


� C Lapoyade Deschamps, ‘La réparation du préjudice économique pur en droit français’ in Banakas (ed), (n 46).


� See, generally, G Wagner, ‘The Law of Torts in the DCFR’  in G Wagner (ed), The Common Frame of Reference: A view from law and economics (Munich: Sellier, 2009).


� Chapter 2 expands on this to establish particular instances of legally relevant damages: Arts 2:201 – 2:211.


� The remaining part of Chapter 3 (accountability) deals with strict liability for persons, animals and things.


� Chapter 4 expands on this and includes provisions for collaboration (VI. – 4:102) and alternative causes (VI. – 4:103).  Chapter 5 sets out defences, Chapter 6 remedies and Chapter 7 ancillary rules.


� See (n 9) at 3407.


� Ibid.


� See in J. Spier (ed), Unification of Tort Law: Liability for Damage Caused by Others (Kluwer Law International, 2003)  for different national responses to this scenario.


� See, for example, J Goldsmith in the Law Society Gazette Euroblog of 19 August 2010.


� Draft Common Frame of Reference: an assessment (Ministry of Justice): � HYPERLINK "http://www.justice.gov.uk/publications/eu-contract-law-common-frame-reference.htm" �http://www.justice.gov.uk/publications/eu-contract-law-common-frame-reference.htm�.


� ‘A Framework of Principle for European Contract Law?’ (2009) 125 L.Q.R. 616 at 647.


� 'The English Law of Contract: Time for Review?' (2009) 17 European Review of Private Law 155 at 171-173.


� (Cambridge: CUP, 2008) at 123.


� Report on the Draft Common Frame of Reference: a report prepared for the Scottish Government by Laura Macgregor, University of Edinburgh, on the document known as 'Principles, Definitions and Model Rules of European Private Law': 


� HYPERLINK "http://www.scotland.gov.uk/Publications/2009/03/05095249/0" �http://www.scotland.gov.uk/Publications/2009/03/05095249/0� 


� H Eidenmuller et al, ‘The common frame of reference for European private law - policy choices and codification problems’ (2008) 28 Oxford Journal of Legal Studies 659-708.  See also N Jansen and R Zimmermann, ‘A European Civil Code in all but name: Discussing the nature and purposes of the Draft Common Frame of Reference’ [2010] Cambridge Law Journal 98-112.  For further criticism of the DCFR, see J Basedow, ‘Kodifikationrausch und kollidierende Konzepte – Notizen zu Marketbezug, Freiheit und System im Draft Common Frame of Reference’  ZEuP (2008) 673-676; U Huber, ‘Modellregeln fuer Europaeisches Kaufrecht’ ZEuP (2008) 708-744; H Unberath, ‘Die Dienstleistungsvertrag im Entwurf des Gemeinsamen Referenzrahmens’ ZEuP (2008) 745-774.


� ‘Le droit européen des contrats et ses influences sur le droit français’ (2010) 6 ERCL 1 at 3-4.


� Common Core Evaluating Group, Luisa Antoniolli and Francesca Fiorentini (eds), A Factual Assessment of the Draft Common Frame of Reference (Sellier, 2010).  This assessment has been carried out as part of the “Joint Network of European Private Law” Project (CoPECL), financed by the EU Commission, Contract No. 513351.


� Op. cit. at 255.


� � HYPERLINK "http://ec.europa.eu/eu2020/index_en.htm" �http://ec.europa.eu/eu2020/index_en.htm�.


� The European Parliament gave its backing to the idea of an optional European Contract Law in a � HYPERLINK "http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2009-0090+0+DOC+XML+V0//EN" �resolution� on 25 November 2009: (P7_TA-PROV(2009)0090. Former Internal Market and Competition Commissioner Mario Monti also identified in his � HYPERLINK "http://ec.europa.eu/bepa/pdf/monti_report_final_10_05_2010_en.pdf" �Single Market Report of 9 May� the advantages that an optional "28th system" would bring for consumers and businesses.


� See � HYPERLINK "http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/595&format=HTML&aged=0&language=EN&guiLanguage=en" �http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/595&format=HTML&aged=0&language=EN&guiLanguage=en�. 


� Green paper from the Commission on policy options for progress towards a European Contract Law for consumers and businesses Brussels, 1.7.2010 COM (2010) 348 final : � HYPERLINK "http://ec.europa.eu/justice_home/news/consulting_public/0052/consultation_questionaire_en.pdf" �http://ec.europa.eu/justice_home/news/consulting_public/0052/consultation_questionaire_en.pdf�..


� Citizens’ summary: Public consultation – EU contract law for consumers and businesses (2010): � HYPERLINK "http://ec.europa.eu/justice_home/news/summary/docs/contract_law_en.pdf" �http://ec.europa.eu/justice_home/news/summary/docs/contract_law_en.pdf� 


� (2010/233/EU) 27.4.2010 Official Journal of the European Union L 105/109.


� Also member of the Executive Board of SECOLA: Society for European Contract law.


� � HYPERLINK "http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/872&format=HTML&aged=0&language=EN&guiLanguage=en" �http://europa.eu/rapid/pressReleasesAction.do?reference=IP/10/872&format=HTML&aged=0&language=EN&guiLanguage=en� 





1

