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Nothing but the Legal Truth
1 Introduction
1 Introduction

The truth produced in criminal trials is the legal truth and not the whole truth. It is true information gathered in order to answer the question whether a specific defense, such as rape, has taken place, yes or no. It is not an option for the judge to conclude that the events to some extent must be classified as rape.  

Law and science differ essentially with respect to the status of the information they produce. Correspondence to the actual state of affairs is the ideal to be strived for in the investigation of the facts in a criminal law case as it is in science.
 However, in criminal law cases the material facts are interpreted in the light of the decision that has to be taken about whether or not a certain criminal offence did take place. Therefore, perhaps with the exclusion of information about some physical and biological facts, the truth produced is a contextual truth. In other words, this truth is dependent  on the context of the criminal law as formulated in a specific time and place. 

In the first part of this paper I will illustrate this context dependency of the legal truth about criminal offences, with the example of an accusation of rape in Dutch criminal law. I will give an account of the changes in the legal definition of rape in the last three decennia and elaborate on how these changes were expected to enlarge the correspondence to what women experienced as rape in real live. Subsequently, by discussing some law cases I will make clear that in practice things turned out differently because evidentiary rules present obstacles to this ideal of correspondence. I want to make clear with these law cases that the expectation of a growing correspondence in this sense is illusive. Because this is the case, it is important to keep in mind that the legal truth is not the whole truth, but only the truth about what facts would legally qualify as a criminal offence. 

2 Criminal Law’s truth is a restricted truth
Let me elaborate a bit on the judicial inquiry concerning criminal offences.  The three main questions to be answered are, firstly, can the behavior the suspect is accused of be proven; secondly, would this behavior qualify as rape and thirdly, could this behavior be justified or pardonable in the given circumstances. In the research into the facts the first and second questions are answered simultaneously, as interwoven questions. 

What does this mean for example for the offense of rape? The answer to the question whether a certain behavior as evidenced would qualify as rape is also highly dependent on what definition has been given to rape in the law books. This definition of rape frames judges’ gaze at the facts, he or she will look at the events to find the components the definition of rape exists of. This definition is context bound, in other words it is dependent, firstly, on what the constituency, or their representatives, in a certain country at a certain point in time considered as rape, secondly, on the evidentiary rules in criminal law. In order to give insights into the first point I will give an account of how Dutch rape law changed in the last decennia of the 20th century.
2.1 The amendment of the rape article in Dutch Criminal Law in 1991 

In the context of Dutch criminal law, whereas before 1991 rape within marriage did not exist and judges never needed to look at the facts taking place in the intimacy of the couples’ bedroom, after 1991 they (sometimes) had to look at these facts. In addition, whereas before 1991 only vaginal penetration could count as rape in case the woman involved was forced, after 1991 other ‘actions comprising or including sexual penetration of the body’ could count as rape if this had taken place against the will of the woman or man involved. The inclusion of this component in the criminal category of rape made it possible for men to ‘legally’ count as victim of rape. A third modification of rape in criminal law existed in the expansion of the definition of coercion as component of rape: coercion by ‘violence or the threat of violence was expanded by ’coercion through another act or the threat of another act’. Overall, with the new definition of rape the focus shifted from the act’s specific nature to the fact that the ‘victim’ did not participate voluntarily. 

In Dutch criminal law before 1991, the meaning of coercion was explicitly based on an understanding of consent and non-consent as mutually exclusive categories. In case clear signs of the use of violence or threats were found and no marriage existed between the suspect and the victim this could be seen as invalidating consent to sexual intercourse. However, after 1991 judges had to take the new definition of coercion as starting point in their investigation of the facts. This new definition had been inspired by feminist activists and lawyers who had pointed out that a huge amount of female experiences with sexual violence exerted by their husbands or partners went unpunished because the ‘old’ classification of rape failed to acknowledge more subtle though not necessarily less harmful forms of coercion (Scutt, 1977; Doomen, 1979; Freeman, 1981; Temkin, 1982). The economic dependency of many women on their husbands or partners as well as their special responsibilities towards and concerns for the children made them vulnerable to these forms of coercion. Experiences of women with these kinds of coercion were brought forward in ‘consciousness-raising’ groups, a practice imported in the women’s movement in the Netherlands, the United Kingdom and other West-European countries from the American women’s movement.
 

‘Consciousness-raising’ provided a free space for women to talk about their experiences in daily live and Apparently, such practices were necessary in order to judge these daily experiences anew in the light of the individual right to self determination. Subsequently, lawyers translated the grievances brought forward in these practices and in the broader context of the women’s movement by denouncing the idea that women had to be sexual available to men and advocating that criminal law would have to accommodate women’s right to self determination. 

This idea was adopted by the Melai committee, an expert committee that in 1970 was formed by Dutch government to advise the revision of what has traditionally been called ‘the criminal provisions concerning serious offences against public morals’. In 1980 the Melai Committee advised such amendment of coercion in the rape article that clear cases of submission could be included. In 1991 this amendment in the rape article was enacted. 
 In England the Olugboja case (1981) opened up this possibility, threats with imprisonment, harm to a child or severe kinds of blackmail were mentioned as examples that should invalidate consent to sexual intercourse.
 

This retrospective view on the change of the definition of coercion in the rape article exemplifies how the legal truth is dependent on time. Before the extent of voluntariness of sexual intercourse became an object of public debate, the legal truth of rape was restricted to rape by strangers. Connected to this restriction in what criminal law considered as rape was a restricted idea of the manner in which women could be coerced into sexual intercourse. By broadening the legal definition of coercion in the rape article to include, for example, blackmail and imprisoning in the home an enlargement of correspondence was strived for. An even more essential conclusion to be drawn from this account is that judges in their investigation of any criminal offense whatsoever have to look at the facts through the screen of the definition of this offense in criminal law. This screen necessarily is selective in the sense of picking out those material facts that are legally relevant. 

With the amended rape article in 1991, the screen that judges look through in their investigation has changed. However, imagine the change in perspective judges had to take at that point in deciding whether particular accusations of rape brought before court, legally could count as rape. From that moment on they were expected to look at highly intimate interactions between persons that up to some point in time have loved each other or at least were supposed to do so, with all the ambivalence this emotion brings with it. On top of that these interactions, to some extent and/or from a certain perspective, can have sexual connotations and for the judges to consider them carefully might make them feel as some kind of voyeur. (to be included: statistical facts about proportion of accusations that lead to court cases). 
2.2 Evidentiary rules and coercion in intimate relationships

A foretaste of what judging the relevant facts in the case of an accusation of rape in such intimate relationships would contain was given in the case of the Supreme Court’s Ruling of 16 June 1987. This ruling concerned a woman who had been raped by her former partner, who had been having an extra-marital affair with her for years. When the man failed to leave his wife as he had promised, she had ended the relationship and tried to keep her distance from him. He did not respect her wishes, however, and continued to treat her as a lover. The resulting relationship between the two could be described as one of ’urging and giving way’, sometimes leading to ‘coercion and submission.’ The day after the man had allegedly threatened her, seized her forcibly and raped her repeatedly, the woman pressed charges at the police station. The suspect was acquitted of the rape charge by the district court of Amsterdam. The Amsterdam court of appeal upheld the acquittal, arguing that it was not convinced the suspect understood that the victim did not want sexual intercourse. The ruling of this court elicited controversy in the legal journals because of the suggestion behind this argument that the suspect could not be expected to understand this as he presumed an intimate relationship with the victim existed (AG Leijten,). However, a rather different idea about the nature of the relationship can be read between the lines of  the Supreme Court’s ruling. In this ruling it was acknowledged that violence or the threat of violence had been used by the suspect. However, the court of appeal had not, in the Supreme Court’s view, misinterpreted ‘coercion’:


Although a situation involving violence or the threat of violence generally indicates an intent that can cause involuntary acts, such intent need not exist under certain circumstances (NJ 1988, 156: 671).

Here the relationship is portrayed as a Sado-Masochist relationship. In addition to this interpretation of the incident in the Supreme Court’s ruling, the debate in the legal journals focussed at two aspects of the meaning of coercion in the rape article. Firstly, the question whether it had to be proven that the sexual acts had taken place against the will of the victim. Whereas feminist legal scholars argued this would not be necessary, the authoritative legal scholars saw this question as confirmed by the ruling. Secondly, the question what exactly had to be established about the suspect’s intent? The answer given in the ruling was ‘recklessness’, in other words the situation where the suspect knowingly accepts the risk that the victim is being forced to engage in sexual intercourse against her will. 

In fact with this ruling of the Supreme Court (June, 16th, 1987) the openings the amendment of the rape article in 1991 was expected to offer to a more inclusive definition of coercion, was narrowed down again before the legislation actually was accepted in parliament. Indeed, with this ruling the more narrow meaning of non-consent was affirmed by the Supreme Court. Because of this narrow meaning of non-consent, judges who in specific cases might acknowledge the sexual subjugation of a woman by her dominant partner still would not be able to establish this as a case of rape because of the lack of evidence of non-consent. This evidence would be missing as long as the alleged victim has not expressed resistance in her physical behavior.

 
One of the eight criminal cases regarding rape within a partner relationship that are analyzed in Zeegers (1999) can serve as an example of the cases of sexual submission that would be excluded by this evidentiary rule. The suspect in this case was accused of raping the victim repeatedly over a period of time. The court acknowledged that the victim had been subjugated sexually as a result of the man’s dominant and violent behavior towards her. The alleged victim seemed to be totally under her partner’s influence and not able to decide anything for herself (Zeegers, 2002, p. 454). However as clear signs of resistance were lacking, coercion in the sense of Article 242 of the Penal Code could not be established. 

Does this mean that as far as the element of coercion in the rape article concerns all the effort women and lawyers put in legal redefinition had been in vain? A difficulty is where exactly to draw the distinction between a submission that includes consent and one that does not. One can opt for a flexible and incremental approach and leave this question for judges or the jury to decide in each case, like the court did in the Olugboja case. However, there are two disadvantages to this approach. Firstly, the disadvantage of a flexible and incremental approach is that what is considered as vitiating consent could be dependent on the mood of judges or the juries. In the light of lex certa, a basic principle of criminal law, this would be unacceptable. Not surprisingly the English Criminal Law Revision Committee already three years after Ulugboja proposed to place new limitations on the scope of non-consent.
 The reason given for this was that Olugboja was likely to engender uncertainties. 

Secondly, the behavior of some victims of sexual violence does not exactly fit into the basic assumptions in legal systems of humans as rational and free persons. Take the example of the woman, alluded to in the case above, who was conceived to be totally under her partner’s influence. She even felt herself enforced to act upon the wishes her partner expressed in letters he send to her during the time he was in prison. Her state of mind at that time can only be understood by looking at the situational and cultural circumstances in which she became totally financially and emotionally dependent on him as well as fearing him at the same time. Should judges even take the possibility into account that the ‘victim’s capacity to act autonomously as a consequence of the abusive relationship could be distorted to such extent that although she wanted to resist this was impossible for her? People are bound to develop distinctive characteristics in specific circumstances, such as the case of the Austrian Natasja Kamphus exemplifies. However, considering it is a criminal conviction they have to decide about, it could be too much asked of judges and the criminal system as a whole to go too such length in analyzing the dynamics of intimate relationships in order to detect signs of coercion the suspect could be considered ‘guilty’ of. Maybe, judges are right in calling this kind of dynamics morally wrong but not criminally but otherwise apprehensible.  A better option would be to offer individual women or men in such situations adequate and accessible facilities for social and psychological empowerment. In addition, one would hope that with the growing economic and social independency of women in the last decennia less of them will turn out to be vulnerable for these kinds of interpersonal dynamics.   

 With this account of law cases I have showed how the expected enlargement of correspondence between what is considered as rape in society and in criminal law is restrained by evidentiary rules. Moreover, to a considerable extent this is how it should be, this restraint is legitimate because the practice of law should provide in due process for suspects. However, these rules at the same time prevent judges from giving such broad meaning to coercion as would include one partner intimidating the other to the point of total subjugation. Not every person fits into the idea of rational and free human beings criminal law is based upon. Admitting that therefore this law does not offer a cure for such kind of coercion makes it even more important to put the truth produced in criminal law investigations into perspective and concede that is not the whole truth.  
3  Should criminal law be considered a ‘social veritistic practice’?  
How does my idea, that criminal law just offers a contextual truth, relate to Goldman’s  (1999) quest for a ‘social veritistic epistemology’? Under this heading

Goldman presents his concerns with ‘practices that have a comparatively favorable impact on knowledge as contrasted to error and ignorance’ (Goldman, 1999, p. 5).
  He includes law in the practices he is concerned with and that he wants to evaluate and appraise on their contribution to knowledge in this sense. However, he admits that the amount of knowledge produced in criminal trials might be reduced by evidentiary rules.
 My argument of the contextual truth of criminal law stretches further than this caveat as I believe that the knowledge produced in criminal law is selective at all times, selective in the sense of related to the wording of the offence in the law books as well as other rules that restrict the knowledge production. In order to flesh out the difference with his position some more I will enter debate with Goldman about the denial of truth he ascribes to postmodern feminism. The reason why is because in his defense of the value of truth as ideal against this supposed denial he also uses feminist critique of traditional rape law as an argument.  

Postmodern feminism is one of the six types of criticism against a truth-based epistemology Goldman distinguishes. He replies to all six of them in order to corroborate his defense of his ‘veristitic’ epistemology, but I will restrict my account to his reply to this postmodern feminist criticism.  

Goldman describes this type of criticism as follows: ‘Appeals to truth are merely instruments of domination or repression, which should be replaced by practices with progressive social value’ (Goldman, 1999, p. 10).

Goldman’s reply consists of three counterarguments: Firstly, feminist critique also relies on truth claims; secondly, no one can plausibly contain that all truth claims are based on the desire for domination and, thirdly, conceding that truth claims sometimes have served as instruments of domination does not imply that such claims should be banned altogether.   


I agree with all three of these arguments. However, I disagree with Goldman assumption that a researcher for his epistemological position has to choose between considering the truth as instrument of power and domination and the truth as neutral. There is a third option: admitting that truth is contextual and to distinguish between different truth producing practices, for instance between law and science. As I have explained in the first part of this paper, my position is that the two practices are different and that the truth produced in criminal law is not neutral but dependent on norms. 

Goldman wrongfully positions postmodern feminists as Fraser & Nicholson (1990) and Flax (1990) at the domination side of the truth as domination versus truth as neutral dichotomy. What these feminists actually claim is that ideals of rationality and objectivity historically have been used as instruments to sustain inequality of power between men and women. Therefore women should be critical whenever a position is defended as the objective or rational position. These postmodern feminists do not claim that we should get rid of truth and objectivity altogether, we only should be aware of the context dependency of truth and objectivity claims. 

However, something is inconsistent in the postmodern feminist’s position indeed and Goldman is right in asking what the status of these postmodern theorists’ criticism would be if not based on truth claims. I agree with him that the postmodern feminist’s critique implicitly is based on truth claims. 

Not surprisingly, feminist criticism of and theorizing about rape law has been developed from two epistemological stances that are different form the postmodern, the feminist empiricist and the feminist standpoint theorist stance. These theorists were explicit in their truth claim by taking the accounts of women experiencing rape within partner relationships as being true not as ‘the arbitrary imposition of a purely fictive meaning’ on a ‘meaningless reality’ (Hawkesworth, 1989, p. 555). Feminist empiricists took these accounts as the ‘objective truth’ that could be hold against the false dominant beliefs about rape. Feminist standpoint theorists, who emphasize the role of social position in shaping understanding, took these accounts as tacit, subjugated forms of knowledge and saw it as their task to make this knowledge explicit. 

The claim that the legal truth is a contextual truth would fit best into this last strand of theorizing. Different from Goldman I believe that the legal truth is just a restricted, a contextual truth dependent on evidentiary rules that often and  legitimately trump the truth as well as norms that can change through time. 

However, whereas for law it seems to be unproblematic to produce a contextual truth, in the sense of being dependent on legitimate norms, this would be different for science.
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� A relevant difference may be that it is individual cases that are investigated in criminal trials whereas in social science the ideal is to find explanations with a more general validity.  


� Consciousness-raising groups were ‘women only groups’ that functioned as a kind of free space for women to talk about their experiences in daily live and the political dimensions of these experiences.


� In 1970, the Melai Committee was formed by the Dutch government to advise the revision of what has traditionally been called ‘the criminal provisions concerning serious offences against public morals’.  


� In the Olugboja case the Court of Appeals suggested that ‘submission (to sexual intercourse NZ) obtained by threats other than violence might suffice for rape’. In addition, the Court thought the jury must decide in each case by looking at the relevant facts whether consent was given or not.





� Report on Sexual Offences, 1984


� Goldman (1999) understands knowledge in the weak sense of true belief (Goldman, 1999, p. 5). 


� He points to the example of the exclusionary rule that bars the admission of illegally obtained evidence (Goldman, 1999, p. 6). 
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