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Abstract

The real nature of the biodiversity provisions adopted by the Andean Community.

The Andean Community (CAN) is a South American Regional Organization, nowadays composed of four out of the 17 richest states on biodiversity in the world. The Andean states are housing around 24% of the global biodiversity. Its Member States are: Bolivia, Colombia, Ecuador and Peru. 

The Andean Community started to take action in the field of Biodiversity in the last ten years. As a result, it has designed a “Regional Biodiversity Strategy for the Tropical Andean Countries”, which was developed within the framework of the principles set out in the Convention on Biological Diversity, the Rio Declaration on Environment and Development (Agenda 21), and the Andean Community legislation. The main objective of the Regional Biodiversity Strategy is the conservation and sustainable use of biodiversity as well as the region’s sustainable development. 

According to the community legal system of this regional organization, Decisions whether adopted by the Andean Council of Foreign Ministers or the Commission of the Andean Community (the two legislative institutions of the CAN), are part of the Andean legal system. Decisions are legally binding for the Member States and directly applicable as of the day of its publication in the official gazette.

The “Regional Biodiversity Strategy for the Tropical Andean Countries” was adopted in 2002 through Decision 523 by the Andean Council of Foreign Minister. 

The Decision 523, which has binding effects, tends to be confused with a policy, since it was written as a programmatic document that establishes guidelines, lines of actions as well as instruments for its implementation. 

In the context of this paper I would like to first give a general description of what is the Andean Community of Nations (CAN). Then, I would like to discuss the nature of the Decision 523 of 2002, whether this provision should be consider soft or hard law and its implications. 
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The legal Nature of the Biodiversity Provisions Adopted by the Andean Community.

1. Introduction

The Andean Community (CAN) is a South American Regional Organization, nowadays composed of four out of the seventeen richest states on biodiversity in the world. The Andean states are housing around 24 percent of the global biodiversity
. Its Member States are: Bolivia, Colombia, Ecuador and Peru.  

The Andean Community started to take action in the field of Biodiversity in the last ten years. As a result, it has designed a “Regional Biodiversity Strategy for the Tropical Andean Countries”, which was developed within the framework of the principles set out in the Convention on Biological Diversity, the Rio Declaration on Environment and Development (Agenda 21), and the Andean Community legislation. The main objective of the Regional Biodiversity Strategy is the conservation and sustainable use of biodiversity as well as the region’s sustainable development. 

According to the legal system of this regional organization, Decisions whether adopted by the Andean Council of Ministers of Foreign Affairs or the Commission of the Andean Community (the two legislative institutions of the CAN), are part of the Andean legal system. Decisions are legally binding for the Member States and directly applicable as of the day of their publication in the official gazette.

The “Regional Biodiversity Strategy for the Tropical Andean Countries” was adopted in 2002 through Decision 523 by the Andean Council of Ministers of Foreign Affairs. This Decision, which has binding effects, tends to be confused with a policy document, since it was written as a programmatic document that establishes guidelines, lines of actions as well as instruments for its implementation. 

In this article we will give a general description of the Andean Community, as well as its legal instruments. Then, we will discuss the nature of Decision 523 whether this provision should be considered soft or hard law and its legal implications; but first we will begin explaining the definition of soft law. 

2. The Notion of Soft Law.

 Before, proceeding with any analysis, it is imperative to delimit the notion of soft law. In the international legal system there a great number of agreements that ranges from those susceptible of enforcement to those that do not create enforceable right and duties. The latter, norms no susceptible of enforcement, are categorized as “soft law” as opposite to “hard law”. 

 The term “soft law” has created some disagreement in the existing literature, since there is not a uniform definition, and in some cases its existence has been criticized
. Some writes understand the definition of soft law as a binary division in which soft law means non-legally binding instruments that are likely to produce some effects, while hard law implies all binding legal instruments. 

The following definitions enable us to see the main elements of this binary division of soft-hard law. For instance, Snyder considers soft law as “Rules of conduct which, in principle, have no legally binding force but which nevertheless may have practical effects”
. Another definition is given by Thürer, according to him soft law are “Commitments which are more than policy statements but less than law in its strict sense. They all have in common, without being binding as a matter of law, a certain proximity to the law or a certain legal relevance”
. A last example of this binary division can be found by Senden, who has proposed the following definition of soft law “Rules of conduct that are laid down in instruments which have not been attributed legally binding force as such, but nevertheless may have certain (indirect) legal effects, and that are aimed at and may produce practical effects”
.

On the other hand, we have other writers whom understand soft law in a wider sense, such as Abbot and Snidal. For them the realm of soft law “begins once legal arrangements
 are weakened along one or more of the dimensions of obligation, precision and delegation. This softening can occur in varying degrees along each dimension and in different combinations across dimensions”
. According to these writers legalization refers to a particular set of characteristics that are defined along three dimensions: obligation, precision and delegation. According to them obligation means that States are legally bound by a rule or commitment in the sense that their behavior thereunder is subject to scrutiny under the general rules, procedures, and discourse of international law and often of domestic law as well. The degree of obligation refers to the acceptance by subject States of a particular rule as a legal rule or not, that is legally binding or non-legally binding as matter of international law. Precision means that rules unambiguously define the conduct they require, authorize, or proscribe. Delegation means that third parties have been granted authority to implement, interpret, and apply the rules; to resolve disputes; and (possibly) to make further rules
. 

Another author who understands soft law in a wide sense is Baxter. According to him there are three types of norms in international agreements to be considered as soft law. These are the pactum de contrahendo, the non-self-executing articles of a treaty requiring further agreement to give it effect, and the hortatory provisions. Those have the common characteristic of not creating legal obligations which are susceptible of enforcement, in whatever sense the concept of enforcement is employed
. 

It is important to know that Baxter tend to use the term international agreement in a broad sense as comprehending all those norms of conduct which States or persons acting on behalf of States have subscribed to, without regard to their being binding, or enforceable or subject to an obligation of performance in good faith. For him, these written instruments run the gamut from treaties, in the strict sense, through declarations of policy, joint communiqués or resolutions of the General Assembly, to commitments of varying character made on the highest level of government down to the lowest
.

Baxter describes the three types of soft law in the following way. According to him pactum de contrahendo means treaty provisions that call for negotiations looking to the conclusion of further agreements between the parties. In that case those provisions cannot be enforced if the parties do not reach an agreement, and there is likewise no way in which the parties can be compelled to negotiate
. The other type of soft law are the non-self-executive provisions, which are described in the sense of requiring further detailed norms in order to give effect to the principal treaty, this detailed norms can be adopted by the institutions of the international organization that adopted the principal treaty . The last type are the hortatory provisions that are understood as those that call for co-operation by states to achieve certain purposes, but that in the absence of institutional machinery a party’s refusal to follow the hortatory provisions cannot be met with measure of compulsion
.  

After analyzing the different notions of soft law, we consider that the criteria to identify a norm as soft or hard should be based on its content or substance, based on the elements of obligations, precision and delegation rather than only in the compulsory or non-compulsory character of the instrument that contain those provisions
. 

On the other hand, if we agree with the binary definitions, we will encounter a problem when faced to legally binding norms that has been weakened in its content and therefore cannot be enforced. Thus, should a legally binding norm still be considered hard when it has been softened to the point of not requesting any specific behavior for states, neither create any right or obligation, and therefore being difficult (almost impossible) to enforce? 

 It is for this reason that we disagree with the binary definitions of soft law, since they do not accept that legally binding norms, which have been weakened in some of its elements such as precision and delegation, can be categorized as soft due to the legal character of the instrument. 

Consequently, we will use the broad definitions of soft law in order to analyze whether the Decision that adopted the Regional Biodiversity Strategy can fall into the category of legal soft law. In order to continue our study we will first examine the type of legal instruments that can be adopted by the Andean institutions, and then we will study the content of Decision 523. 

3. Legal Instruments of the Andean Community.
The Andean integration process started in 1969 when Bolivia, Chile, Colombia, Ecuador and Peru signed on twenty six May of 1969 the Cartagena Agreement
. In October 1976 Chile withdrew from the organization, during the military regime of Pinochet, due to discrepancies between the economic policy of this country and the regional organization. 

The Community of Andean Nations (CAN, also known as Andean Community), is composed of the following institutions: the Andean Presidential Council made up of the Heads of states of the Member Countries of the organization, which is the decision-making policy body; the Commission of the Andean Community (one of the legislative organs); the Andean Council of Ministers of Foreign Affairs, (the other legislative institution); the General Secretariat
, which is the executive body and acts solely in accordance with the interest of the organization; the Court of Justice of the Andean Community
, in charge of the judicial power; and the Andean Parliament
, which is only a deliberative institution, and it can only participate in the law-making process by suggesting draft provision, meaning that it merely has a right of initiative. Until now the Andean Parliament does not have yet any other legislative power.  

The Andean Community has entrusted its legislative power to the Commission of the Andean Community (hereinafter the Commission), who shares this power with the Andean Council of Ministers of Foreign Affairs (ACMFA). These two institutions can adopt Decisions, which are part of the Andean Community legal system. 

The instruments that constitute the Andean legal system
 are the following:

a. The Cartagena Agreement, its protocols and additional instruments, 

b. The Treaty Creating the Court of Justice and its amending protocols, 

c. The Decisions of the Andean Council of Ministers of Foreign Affairs, and of the Commission of the Andean Community

d. The Resolutions of the General Secretariat of the Andean Community; and

e. The industrial Complementary Agreements and any such other agreements as the Member States may adopt among themselves within the context of the Andean subregional integration process.

The legal instruments adopted by the institutions of the Andean Community have especial legal effects. The Treaty Creating the Court of justice expresses that Decisions adopted by the Andean Council of Ministers of Foreign Affairs or the Commission are binding for all Member States.  It continues saying that Decisions as well as Resolutions of the General Secretariat shall be directly applicable in all Member States as of the date they are published in the Official Gazette. However, when Decisions stipulate so, they must be incorporated into national law through an express act stipulating the date they will enter into effect in each Member State
.  

In fact, as a general rule the norms comprising the Andean Legal system, whatever its form (treaties, protocols, agreements, resolutions) are directly applicable in all Member States and have direct effect, as of its publication in the Official Gazette
.

The following consequences are produced due to the direct effect given to Decisions and Regulations. First, if these legal instruments confer a right or impose an obligation on individual, national courts are bound to recognize that right and enforce that obligation; and second, they are superior to domestic law even though national provisions on the same subject are adopted after community norms
.  

From the Treaty Creating the Court of Justice, we can conclude that the two legal instruments that are emanating from the institutions of the Andean Community are Decisions and Resolutions. As a result, other documents adopted by any of the institutions of the CAN that are not listed in Article 1 of the Treaty Creating the Court of Justice of the Andean Community, such as Declarations
 adopted by the Andean Council of Ministers of Foreign Affairs,  are not legally binding.  

The other type of norms that we find in the Andean legal system is Resolutions adopted by the General Secretariat. According to the Cartagena Agreement the General Secretariat has more functions
 than those as an executive organ. This institution has also functions related to the integration process, directly granted by the Cartagena Agreement, as to ensure compliance of the obligations adopted by Member States in the Constituency agreement
 and in the norms of the Andean legal system. As a result, Resolutions have a different nature according to the functions that the General Secretariat is performing, which could be of legal or administrative nature.  

On the one hand, Resolutions have a legal character in two circumstances. The first one is when the General Secretariat adopts a Resolution in order to fulfill a task directly given by the Cartagena Agreement
, such as the applications of Article 74
. In this case, Resolutions are considered to be at the same level as Decisions within the hierarchy of the Andean legal system. The second circumstance is when the Resolution is adopted to regulate or execute a Decision, in which case the Resolution is hierarchically below the Decision
. On the other hand, Resolutions will have an administrative character when they are related to the administrative or internal matters of the regional organization
. 

The Regional Biodiversity Strategy was adopted by the Andean Council of Ministers of Foreign Affairs, through Decision 523, without stipulating that the Member State needed to introduce it into national law by an express act. The process of elaboration of this legal instrument was unique for the Andean Community. Thus, we will describe it briefly before, we begin with the analysis of its content.  

3.1 Process of elaboration of the Regional Biodiversity Strategy.

The Andean Community, with the cooperation of the Inter-American Development Bank (IADB), drew up the Regional Biodiversity Strategy for the Tropical Andean Countries, by means of a wide and multi-sectorial participation from all member States that was coordinated by the Andean Committee of Environmental Authorities (CAAAM). 
This strategy was elaborated through a unique process for the Andean Community. Between 2000 and 2002 a number of regional workshops and national consultations were held in the Members States, in which more than five hundred Andean representatives (public sector, indigenous people, Afro-Americans, local communities, academic sector, civil society, private business, and international agencies, inter alia) involved in the conservation and sustainable use of biodiversity from the five member states participated.

The topics dealt with in these workshops and consultations were biosafety; transboundary ecosystems and threatened species; access to genetic resources, traditional knowledge and benefit sharing; trade and valuing of biodiversity; the impact of infrastructure megaprojects; agrobiodiversity; invasive species; marine ecosystems, and biotechnology
.  

In early 2002, a virtual consultation on the document of the strategy took place among all the workshop participants, and a final integrating meeting was held with the CAAAM, consultants and experts from the region, with the purpose of drawing up the final draft of the Regional Biodiversity Strategy (RBS).

Then, this Regional Biodiversity Strategy was put under the consideration of the Andean Council of Ministers of Foreign Affairs, which adopted it through Decision 523 in 2002. This was the first time in the history of the Andean Community that the content of a Decision was elaborated and agreed by the society of all its Member States. This was a participative process, as Guinand has called it, from the “bottom to the top”
.

As a result of this participatory process, the final document of the Strategy has more elements of a policy or guiding document than to a legal instrument that establishes obligations to its addressees.  In fact, the Regional Biodiversity Strategy was written as a programmatic document, it states the actual situation of the biodiversity in the Andean Countries, based on the theme previously discussed in the Member States. Then it established the framework of the Strategy, line of actions, as well as the tools that will be required for its implementation. 

Due to the vagueness of the Regional Biodiversity Strategy, it is confusing or difficult to see its legal consequences, if any. In fact for some the RBS is only understood as an instrument of regional policy and planning
, without considering its legal form. 

Thus, it is important to analyze the content of this instrument to see whether the Strategy was only meant to be a common policy for the region or a legally binding instrument that can be enforced. 
4. The Real Legal Nature of Decision 523 on the Regional Biodiversity Strategy.
This part of the article focuses on the examination of the content of Decision 523 to see whether its provisions have been weakened to the point of falling into the category of legal soft law, or whether it contains precise and clear obligations, that can be enforced by the mechanisms available in the Andean legal system, and therefore considered as hard law. To assess the legal nature of Decision 523 we are using the broad notions of soft law given by Baxter, Abbot and Snidal, for the reasons previously explained.

Decision 523 comprises two parts. The first part of the Decision instructs the Andean Committee of Environmental Authorities (CAAAM) to work on the updating and strengthening of the RBS by covering areas that require conceptual, methodological or technical development; to draw up the Plan of action and the portfolio of Projects resulting from the identified line of actions; to report annually to the Andean Council of Ministers of Foreign Affairs through the General Secretariat on the progress made in updating the Regional Biodiversity Strategy and the development of the plan of action as well as the projects. In this part of the Decision obligations are clear, although, addressed to the Andean Committee of Environmental Authorities rather than to the Member States, or citizens. In this particularly case, we consider that there are clear obligations expressed in Decision 523 due to the employed words, such as “the CAAAM shall work on…
” or “to instruct the CAAAM to...
”. In these examples precise orders are given to the CAAAM, which can be enforced if not complied with them.  

The second part of Decision 523 is the annex, which contains the Strategy itself approved and integrated by Article 1. The Annex is a rather descriptive document. It states that the RBS is developed within the framework of the principles set out in the Convention on Biological Diversity, the Rio Declaration on Environment and Development (Agenda 21), the Andean Community legislation and the principle of regional integration
. It describes the main objectives of the Strategy
, which includes the lines of action and the expected results. It further mentions the instruments that will allow the strategy to be implemented, and its viability. The RBS does not contain any obligation or commitment, neither prohibits nor request specific actions by the Member States. The Strategy was drafted as a framework document aiming to set the bases of a community policy for common external relations on the subject of biodiversity
, in view of the challenges the subregion is facing in the international negotiation process related to that area as well as to contribute in the execution of other commitments
 adopted by the Member States of the Andean Community. 

Regarding the instruments necessary to implement the strategy, the Action plan needs to be drawn up by the CAAAM according to the lines of action and the expected results described in the Strategy in order to execute it. This is attributable to the fact that the Regional Biodiversity Strategy is a framework document
  and therefore non-self-executing. 

The other instruments mentioned in the strategy are: institutional tools, in which the General Secretariat is indicated as the responsible for managing the implementation process and the CAAAM as the responsible for its supervision; information and planning tools, such as monitoring systems, dissemination campaigns, workshops; finances, which could come from internal contributions of Member States or sale of services, or external resources, coming from official or private sources; and finally political and legislative tools that could be either Decisions or Declarations. 

A last part of the Decision that we consider important to mention is the inclusion of the viability
 of the Regional Biodiversity Strategy. One could say that the viability as it is described clearly shows the soft character given to this legal instrument.  This part reads: “[i]ts viability and outcome will ultimately depend on the level of support and involvement it manages to elicit from the peoples of the Member Countries, and, more particularly, on the way the political will of the Member Countries translates into concrete actions. Also central to its success will be the level of technical and financial support provided by the international community” 
. (Bold added).

 After examining the content of Decision 523, we find that this legal instrument has more characteristics of soft law than hard law. If we take the definition given by Abbott and Snidal it is clear that the elements of precision and delegation have been softened. Member States, to whom a Decision is normally addressed, are not bound by any rule or commitment. There is a vision and a general objective in the Strategy, but there are no real commitments.

The dimension of precision is weakened since there is not a required or prohibited conduct for the Member States. The Decision only contains general objectives, lines of actions with the expectation of a final result that could be attained in the long term
. Regarding the element of delegation this has also been weakened indirectly. Because, although the General Secretariat and the Andean Court of Justice has been granted the power, through the constitutive treaties of the Andean Community, to implement, interpret and apply the rules contained in Decisions and Resolutions of Andean legal system, in the case of Decision 523 there are no precise rules, obligations or commitments, to interpret or enforce. 

Regarding the first element of the notion of soft law we consider that the element of obligation still remains, since this refers to the recognition of the Strategy as a legal or non-legal instrument, binding or non-binding. In this case, we already acknowledge that Decision 523 is a legally binding instrument that is part of the Andean legal system. 

Another aspect that has been considered along this examination is the wording used in the Decision. This legal instrument is based on soft expressions
; it is a descriptive document that only provides for general goals and programmed actions. It does not contain any exact obligation to be undertaken by the parties, neither does it include any right granted. This will lead us to conclude one more time that this legally binding document was meant to be soft.  Decision 523 is what some would call “legal soft law”
, which are legally binding instruments, but with vague, weak language expressions, or a lack of clear obligations.  

It seems that the policy makers decided to take all the advantages
 offered by soft law, such as the flexibility for Member states to cope with the uncertainties and learn over time, the limited interference in their sovereignty, particularly the sovereign right over their own biological resources
, etc. 

It is important to mention that although we reached the conclusion that Decision 523 falls under the classification of legal soft law, this will not change its legal character. It will always be a legal norm. Therefore, we agree with Weil when he says that whether a rule is ‘hard’ or ‘soft’ does not affect its normative character. A rule may be vague, but it does not thereby cease to be a legal norm
.    

5. Conclusion.

In the literature there are still discrepancies regarding the definitions of soft and hard law, and even in some circumstance its existence has been criticized. As mentioned earlier the binary definitions understand hard and soft law as those that can be categorized as legally binding and non-legally binding norms respectively, without considering its content. Other groups of writers classify norms into soft or hard law based on its content rather than in its legal character. According to this group of writers a legally binding norm can fall into the category of soft law when some of the elements of legalization, which are obligation, precision and delegation are weakened or non-existent.

 Regarding the element obligation, we acknowledge that this has not been softened, since Decision 523 was adopted as a legally binding instrument, according to the Andean legal system. As a result, and due to the principle of direct effect, it is directly applicable in all Member States, as of the date of its publication in the Official Gazette, without the need of any further measure such as transposition.  Thus, all Member States are bound by this Decision and must comply with it.

However, when analyzing the remaining elements of legalization it is concluded that precision and delegation were softened. Within Decision 523 there is not a precise or clear rule that unambiguously express what Member States are required to do. There are only guidelines, general goals and lines of action with expected results describing the framework of the Regional Biodiversity Strategy.  This circumstance also weakens the element of delegation, since the lack of precise obligations make it difficult for the Andean Authorities to compel Member states to comply with the Decision. 

In this legal instrument soft expressions have been included, in order to reaffirm its soft character. For instance, we found in the Regional Biodiversity Strategy, phrases such as, its viability will mainly depend on the political will of the Member States to translate the Strategy into concrete actions as well as the technical and financial support coming from the international community.    

 We can conclude that the elements of precision and delegation of this legal instrument have been softened to the point that this norm falls under the category of legal soft law, therefore, difficult to enforce.
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